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to amendment on the motion of individual Sena- 
tors. The next amendment reserved for a sepa- 
rate vote will now be read. : . 

The Secretary read it, which was to insert as 
a new section the following: 

nd be it further enacted, That any person notliable to be 
enrolled or drafted into the military service of the United 
States may volunteer and then furnish an acceptable sub- 
stitute, and be relieved from performing duty in person 
either upon a call for volunteers or when adratt is ordered. 

Mr. CLARK. I offered that amendment in 
Committee of the Whole, and it was adopted. 
On further consideration, | am satisfied that the 
amendment may be op to misconstruction, 
and perhaps abuse. I did not suppose it would 
secure many soldiers to the Army, and so small 
is the object to be attained that it had better be 
withdrawn, and I ask the unanimous consent of 
the Senate to withdraw it. I do not think it per- 
haps wise in its present form 

The PRESIDING OFFICER. The proper 
order of proceeding would be to take the question 
in the Senate, and if the amendment is non-con- 
curred in, it amounts to the same thing. It would 
be somewhat irregular to withdraw the amend- 
ment after a vote has been‘taken upon itin Com- 
mittee. 

The amendment was non-concurred in. 


The PRESIDING OFFICER. The Senate 
having acted on all amendments made in Com- 
mittee of the Whole, the hill is now open to fur- 
ther amendment. 

Mr. COWAN. I move to strike out the nine- 
teenth section of the bill. The first clause of that 
section provides for regulating the fees to be paid 
to attorneys by persons seeking exemption. I 
think there are certain subjects properly within 
the purview of legislation, and others thatare not, 
and this is one of them. I think it had far better 
be left to the people to make their own bargains 
with their attorneys, and they will see that they 
are well made—better made than we can make 
them for them. 

Again, | look upon this as a simple bounty to 
pettifoggers. Are these men not to have respect- 
able lawyers, men who require a respectable fee 
for their@ervices; or are you to saaiae them to 
those who will take five dollars, and not expect 
any more, unless they take it in the face of the 
law, which they are very likely todo? That is 
the first objection that I have to this section. I 
hope that it will be fatal. 

There is another clause which provides that— 

“Any physician or surgeon who shall, directly or indi- 
rectly, demand or receive any compensation for furnishing 
said certificates of disability, shall be deemed guilty of a 
high misdemeanor, and, upon conviction, shall, for every 
such offense, be fined not exceeding $300, to be recovered 
before any court of competent jurisdiction ;?? &e. 
| suppose the intention of this section was hard- 
‘'y to prevent persons enrolled from receiving cer- 
ficates of disability from physicians; and yet if 
that was not the purpose, itis very hard to see 
how a man will get a certificate at all, if the physi- 
clan 1s not to be allowed pay for it, and is more- 
over subject to sach an enormous penalty as this 
lor the charge of taking compensation; and that 
charge, it will be remembered, is very easily made, 
and very difficultto be disproved. “The fact is, if 
itwere once made and supported by a single oath, 
t would be utterly impossible for any surgeon or 
physician to disprove it; and that [ think is mis- 
chievous in the section. 

But there is another clause in the same section 
which I think is not only mischievous, but wrong 
and absurd; and that is, that attorneys who re- 
roi from their clients more than five dollars for 
‘heir services in each case, and surgeons and phy- 
saan Who receive any compensation for their 
“ervices, shall ** be fined not exceeding $500, to be 
ee before any court of competent jurisdic- 
“on in an aetion of debt, one half for the use of 
an informer who may sue for the same in the 
iat of the United States””—which,I will remark 
aan 'n passing, is a bounty to informers, the most 
) UoXious class of men that exist in any society: 
a ee and the plaintiff in a qui tam action 

uld havea very nice thing, and no great trouble 


THE OFFICIAL PROCEEDINGS OF CONGRESS, I 


pS 












MONDAY, JANUARY 18, 1864. 


to make out an action—* one half for the use of 
any informer who may sue for the same in the 
name of the United States, and the other half for 
the use Sf the United States.”? So far, that is all 
well enough. I suppose a penalty of this kind 
might be impbdsed in the way we have imposed it, 
and it might be reéovered in an action of the nature 
contemplated in this section. But, sir, what fol- 
lows, it seems to me, is going a very great way 
beyond that; and that is, that the delinquent 
** shall also be subject to imprisonment for a term 


not exceeding one year, at the discretion of the | 


court.’’ I understand it to be the meaning of the 
committee who reported this section that the court, 
after having entered judgment in a qui tam action 
of debt, may sentence the defendant toa year’s 
Imprisonment, 

Mr. HOWARD. Ifthe Senator from Penn- 
sylvania will allow me one word of explanation, 
I will say that we have amended this section about 
which he is commenting, and changed the lan- 
guage so that it reads thus, as the bill now stands 
before the Senate: 

* Shall for every such offense be fined not exceeding $500 


sD , 


to be recovered upon information or indictment before a 
court of competent jurisdiction in an action of debt, one 
half for the use of any informer; &c. 

The words ‘in an action of debt’’ are stricken 
out, and the words ‘‘ upon information or indict- 
ment’’ are inserted after the word * recovered.” 
That was done yesterday. 

Mr. COWAN. The imprisonment clause is 
retained, I suppose? 

Mr. HOWARD. Yes, sir. 

Mr. COWAN. Even if it were amended it is 
not free from objection; and it cannot be free from 
objection. The way to multiply the number of 
criminals in any country is to increase the num- 
ber of crimes by means of statutes, and to make 
those things offenses by the law which were not 
so before. Now, is it necessary at this time to 
put two such respectable professions as those of 
law and medicine under the ban of a statute of 
this kind? It seems to me enormous to impose 
such penalties as these are for that which hereto- 
fore has been perfectly innocent. Nobody sup- 

osed heretofore that there was any spice of crim- 
inality whateverinit. It is true, l have no doubt, 
the very class of lawyers who practice under this 
section have oftentimes imposed upon persons 
who have been seeking exemption; but how are we 
to protect those persons in cases of that kind when 
they cannot protect themselves? Any attempt to 
do so by means of legislation has always proved 
futile. These American cjtizens enrolled and 
drawn are quite as competent, and far more so, l 
think, to take care of their own affairs, and make 
their bargains with theirattorneys and physicians, 
than we are to do it by law. I hope, therefore, 


this blot.will not be put on the bill, because I see | 


nothing but mischief to result from it; and it will 
be calculated to further the designs of bad men, 
and to prevent the interference of good ones in the 
work of procuring exemptions. 
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strike out that section. It proposes to correct a 
most gross abuse that now exists in nearly all the 
congressional districts of the country. A class 
of men have undertaken to engage in this busi- 
ness, and to receive contingent fees amounting to, 
$100, $200, and sometimes $250. It has been a 
source of corruption and misrepresentation. Men 
have professed to have great influence with the 
enrolling board, and have taken enormous fees to 
get men discharged, This section places the law- 
yer in these cases upon the same ground as a 
counsel that engages in a pension case. We have 
legislated upon that subject. If asoldier now goes 
to a lawyer, and he aids him in obtaining a pen- 
sion, the fee is fixed by law. We propose to give 
the same fee here, and to make the cases equal; 
and for all proper purposes more labor is required 
to prepare the papers necessary to obtain u pen- 
sion than to prepare any papers of this kind, 

I hope this section will not be stricken out, and 
that we shall correct an abuse under which great 
corruptions have been practiced, Why, sir, there 
have ao paid, and it is well known to be so, in 
some of the congressional districts, $2,000 and 
$3,000 as contingent fees. Enormous fees are paid. 
‘The sum named in this section is abundant for all 
proper purposes. The counsel need not go before 
the enrollment board. All that is necessary for 
him to do is to make out the proper papers for @ 
person to carry there. I do not know that it is 
necessary for him to doanything atall, but it can 
be but very little. I hope, therefore, thata provis- 
ion intended to correct great abuses that exist in 
the country will not be stricken out. 

Mr. COWAN. If 1 were to admit the mischiefof 
which the honorable Senator from Massachusetts 
complains, it would still be no argument in favor 
of this provision, because it is not calculated to 
| correct it. On the other hand, it is calculated to 
introduce an additional one. Ifitbe true,as | said 
before, that attorneysimpose upon their chents by 
charging them too much, there is no way in the 
world by which thatcan be remedied. It cannot 
be remedied certainly by shutting off from the 
reach of clients the respectable members of the 
profession who would be likely to be governed by 
this law, and throwing them into the hands of 
those who care about no laws of this kind, and 
who would be perfectly willing for the sake of a 
fee to run the risk of the prosecution contemplated 
in this section. 

I may say too, and [ might appeal to the expe- 
rience of all lawyers in this body, that laws of 
this kind never produce the effect that is intended 
by them. ‘They usually fail; and they fail sim- 
ply for the reason that the subject itself is not 
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The Senator | 


from Pennsylvania moves to amend the bill by | 


striking out the nineteenth section, which will be 
read. 

The Secretary read it, as follows: 

Sec. 19. nd be it further enacted, That the fees of 
agents and attorneys for making out and causing to be ex- 
ecuted any papers in support of aclaim tor exemption from 
draft, or forany services that may be rendered to the claim- 


ant, shall not iu any case exceed five dollars; and pliysi- || 


cians orsurgeons furnishing certificates of disability to any 
claimant for exemption froin draft shall not be entitled to 
any fees or compensation therefor. And any agent or at- 
torney who shall, directly or indirectly, demand or recéive 


| 


any greater compensation for his services under this act, | 
and any physician or surgeon who shall, direetly or indi- 


rectly, demand or reecive any compensation for furnishing 
said certificates of disability, shall be deemed guilty of a 


high misdemeanor, and upon couviction shall, for every | 
such offense, be fined not exceeding $500, to be recovered | 
before any court of competent jurisdiction upon informa- | 


tion or indictment, one half for the use of any informer 
who may prosecute for the same in the name of the United 
States, and the other haif for the nse of the United States, 
and shall also be subject to imprisonment for a term not 
exceeding one year, at the discretion of the court. 


Mr. WILSON. I hope the Senate will not | 


within the proper purview of legislative action. 
»Where people cannot protect themselves, it is no 
use to attempt it on the partof the law. Only 
those who are defenseless require that protection; 
and I should be very glad if the section should 
be stricken out. 

Mr. HOWE. I wish the Senator from Massa- 
ohusetts would explain what is the effect of this 
certificate of a surgeon. I think this section ap- 
plies to surgeons who are not members of the 
board. What is the effect of such a certificate, 
and has it any weight whatever before the board? 

Mr. WILSON. Ii has no legal weight; but it 
has a great deal of influence. ‘The result is that 
a class of mere quacks have set up this business 

| and have opened offices to write papers for men 
to present before the board of enrollment; and we 
want to destroy that business. An honest sur- 
geon living in the neighborhood, knowinga man 
well, would not hesitate to write a few words in 
reference to his condition; and that paper is pre- 
sented to the board and has a certain degree of 
weight. Itis possible that the surgeon of the board 
may know who this surgeon is and what he is. 
An honest surgeon desiring to do what was right 
and proper toward a patient of his would not 
| need any fee for such a service; but a class of men 
have set up the business of making these papers 
| just as aclass of shysters, unworthy members of 
| the legal profession, have set upasimilar business 
| fordrawing exemption papers. A class of men 
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has thus sprung up of quack doctors and ninth- |) the legislation, therefore, may be to disgust the | mutation provision which released soldiers 
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from 


rate law yers who Dbave veen making fortunes Out | honest counsel, and to disgust the honest surgeon, |} the duty of Serving in the field by the paymentof 


of the poor men of the cout try; and we want to 
cut this up, root and branch. 

Mr. HOWE. If the Senator will allow me one 
more que stion; this section proposes to punish 
surgeons unconnected with the board who take 
an cxtra fee, or any fee, for furnishing these cer- 
tificates. Is there any law which imposes any pen- 
alty upon the surgeon of the board, or upon the 
board, for using these fictitious certificates, or for 
improperly and willfully granting improper ex- 
emptions? 

Mr. WILSON, 
other act. 

The PRESIDING OFFICER. The question 
189 on the amendment of the Senator from Penn- 
sylvania, to strike out the section which has been 
read, 

Mr. COWAN called for the yeas and nays; and 
they were ordered, 

Mr. JOHNSON. If I thought that the reten- 
tion of this section would answer the purpose the 
committee had in recommending it, or the Senate 
would have in adopting it, | should vote against 
the motion to strike it out. But, so far from its 
having the designed effect, [ think, judging from 
the experience of the past, 1t will have the opposite 
effect. The fee itself, as far as the section allows 
it for attorneys, five dollars, [ have no doubt we 


Yes; both in this and the 


may fix by legislation. The legislation of nearly 
all the States of the Union regulates to a certain ex 
tent the fees of counsel. It never has been doubted 
that it was within the power of legislation to make 
a regulation of that description; but the regulation 
in all those cases 1s one which prohibits to the 
attorney or counsel who may be employed, the 
right to recover more than the sum provided for; 
it dovs not subject him to a criminal prosecution; 
but even in those eases where the fee is limited 
by legislation, contracts are constantly made by 
which the counsel receives a larger sum than the 
sum limited by the law, and the courts | believe 
in all of the States—unless there were positive 
words prohibiting the making of a contract fora 
larger sum—have recognized the authority of the 


practical experience has been, I think, that pro- 
hibitory legislation of this nature never does’an- 
swer the purpose for which tt isintended. There 
are men who willengage to render professional ser- 
vice for five dollars, but itisa professional service, 
generally speaking, only inname. Men ofthat de- 
scription are notcompetent to render any efficient 
service; but under a belief, because they profess 
to be lawyers, that they are competent to the dis- 
charge of their profession, many personsare will- 
ing to employ them, and they find out, after it is 
too Inte, that in order to save a little money for 
a professional service they have involved them- 
selves in much greater difficulty and in much 


heavier losses than would have been the result of 


their paying competent counsel, 


Now, as far as the provision in regard to sur- | 
geons is concerned, it seems to me that it places | 


the drafted soldier tn a very unpleasant situation. 


i suppose a great many surgeons would very will- | 


ingly perform this service without being paid at 
all; but the drafted man may not be within the 
reach of surgeons of that description; and if the 
Senator from Massachusetts is rightin saying that 


there exists in some of the States of the Unton—® 


I suppese he meant hisown State—combinations 


among surgeons by which they constitute this a | 


matter of business, and for the purpose of the few 


dollars that they make by it, perpetrate frauds | 


upon the public, it might be very difficult for a 
poor man who is drafted or any man who is 
drafted to get a surgical opinion at all; and he 
would then have to go before the enrolling board 
and be his own surgeon; whether effectually or 
not the result would prove. 

But, to conclude, Mr. President, the class of 


counsel, or “attorneys,’’ as this bill calls them, | 


and the class of surgeons against whom the pro- 
visions of this section are intended to guard, are 


not a think, from perpetrating their | 


frauds by any such provision as this bill contains. 
If there are men who have no sense of public duty 
and are governed by no sense of moral propriety, 
so that they commit the acts to which the Senator 
from Massachuset® refers, you cannot restrain 


| sary to bring this about for any of his neighbors 
| and friends 


| business that is necessary to help a wounded sol- | 


| not charge that man anything for it; it is a little 


| conungent fees, and some of them have madé as 
much as two or three thousand dollars since this 


| some corrupt influence with the board. We have 


| fession do not respect them much, but they have 


| rollment from receiving any outside certificates. 


| 
| 


| 
! 
| 
| 


} 
| 


| Conness, Dixon, Doolittle, Foot, Foster. Grimes, Hale, 





| 


and to prevent them from rendering the service 
which the citizen may require, . 

Mr. WILSON. 1 will simply say to the Sen- 
ator from Maryland thatno honestlawyer, Lthink, || 
will decline to do the littl business that is neces- 





Mr. JOHNSON. I think so too. 
Mr. WILSON. He will not decline itfor this 


sum any more than he will decline to do the little 


dier to geta pension for what the law allows him 
to charge for that. We had these same practices a 
in regard to pensions until we corrected them by 
law. As to surgeons,a man living in the neigh- | 
borhood ofa surgeon, goes to himaud says, ** You 
know my condition; you have practiced in my 
family; | want you to give me a little certificate 
of my condition, how you regard me, that | may 
take it to the board.’’ That is all proper; he need 


thing to do, and almost any man would do it | 


freely. But, under the existing law, what do we 


i 
| 
' 
| 


| the mere nominal sum of $300; and | think that 


the inefficiency of the draft has fully vindicated 
my judgment in that particular, 

1 had thought that the able presentations of the 
case by my triend, the honorable Senator from 
Indiana, [Mr. Lane,] was sufficient in itself to 
convince the Senate of the mischievous conse. 
quences likely to result from a perpetuation of 


| that clause of the law; and after the rejection of 


his amendment, like the Senator from Missouri 
[Mr. Brown,] | ceased to take any further in . 
est in the bill, regarding it as shorn of its best and 
most effective features. 

This, Mr. President, has been characterized ag 
a ‘cruel war.’’ [tis so in the sense that all wars 

are cruel; but its cruelty has been enhanced an 
| hundred fold by its procrastination, and want of 
vigor in its prosecution. 

Neither Congress nor the Administration has, 
in my opinion, had a true appreciation of the 
| magnitude of the undertaking to subdue the rebels 
in arms against the legitimate authority of the 
| Government. IT have constantly entertained the 





find? We have a class of lawyers that hang on 
the skirts of the profession—-men without much | 
scruple,who have gone into the businessand taken 


act went into effect. They pretend to have great 


power and influence, and men run after them, and || 


they fleece these poor men to whom they cannot | 
render any assistance on earth unless they have 


also a class of medical men, without much con- | 
science, that hang on to the profession. The pro- 
a little business, and they have set up in the busi- | 
ness of giving certificates, and some of them have 
made fortunes this year by duping the people. | 


idea thatall the energies of the Governmentshould 
| be exerted to bring the conflict to a speedy close, 
| not only for the sake of the Government itself, 
| but forthe sake of humanity. For this cause, sir, 


| 
| 


‘| when our Army failed to be recruited by volun- 


| teering, | urged the adoption of the only mode 
| left to consummate that result, namely, drafting: 
|} and inasmuch as we had recourse to that means 
of raising troops, | was anxious that it should be 
| so enforced as to bring the largest possible num- 
ber of troops into the field. 

The result would have been all that we could 
have desired, had not the bill contained thatsingle 
exemption clause, permitting the soldier to com- 


'| mute his patriotism with the paltry sum of $300, 


instead of facing the enemy with the more potent 


want to cut them off altogether. | have not the || and convincing argument of the bayonet. | should 


least fear of any trouble about it, and I hope the || 


Senate will retain the section. 
Mr. ANTHONY. Lwould suggest tothe chair- | 


would not be better to prohibit the board of en- 


at times have been amused, had the subject been 
of a less grave nature, when listening to Senators 
indulging in flights of florid eloquence, and urging 


j | man of the Committee on Military Affairs if it || upon us the necessity of supporting the Govern- 
citizen to make contracts of that kind; and the || 


ment, and saying that every loyal man owed it 
| his personal service and all he had. I never fora 


They do not receive them in our State, where, | || moment supposed that all this was a mere figure 


beg leave to say, the board act with great pro- 
priety. 

The question being taken by yeas and nays, 
resulted—yeas 13, nays 24; as follows: 

YEAS—Messrs. Buckalew, Carlile, Cowan, Davis, Har- 
ris, Henderson, Hendricks, Jolmson, Powell, Saulsbury, 
Van Winkle, Willey, and Wright—13. 

NAYS—Messrs. Anthony, Brown, Clark, Collamer, 


Howard, lowe, Lane of Indiana, Lane of Kansas, Mor- 
gan, Nesmith, Rameey, Sherman, Sprague, Sumner, Ten 
Eyek, Trumbull, and Wilson—24, 

So the emendment was rejected. 

Mr. NESMITH. I nowrenew the amendment 
reported by the Military Committee, which was 


rejected when the Senate was acting as in Com- | 


mittee of the Whole. 

The PRESIDING OFFICER. The amend- 
ment will be read. 

‘The Secretary read, us follows: 

Ind be it further enacted, That so much of the act enti- 
ted “An act for enrofling and calling out the national 
forces, and for other purposes,’? approved on the 3d day of 
March, 1863, as authorizes the discharge of persons drafted 
into the service of the United States, under the authority 
of that act, upon the payment of a sum of money not ex- 
ceeding $300, be, and the same is hereby, repealed. 

Mr. NESMITH. Mr. President, yesterday, 
when the amendment to repeal the $300 commu- 
tation clause which was reported by the Military 
Committee was before the Senate, I sought the 
floor ineffectually in order to state my own views* 


of speech, which meant that $300 was a sum sufli- 
|| cientto discharge the entire lability. Money and 
; men are both material elements in the prosecution 
| of a war; yet the former is worthless without the 

latter, and the raising of either is of itsef a ques- 
| tion of sufficient magnitude to require separate 
|| legislation. 

The reduction of patriotism to a financial stand- 
ard may fill your coffers, but it will as certainly 
deplete yourranks. [believe that a rigid enforce- 
| ment of the law, with a repeal of the commuta- 
tion clause, would raise men sufficient to put an 
army upon every avenue leading to the heart of 
rebeldom, and crush the rebellion in the next six 
months. Iam asthoroughly convinced that with 
the means which that clause furnishes to evade 
the service the next draft will be a greater farce 
than the preceding one, and that the result will be 
a prolongation of the war for the next three and 
perhaps ten years. 

As our already redundant currency is expanded, 
the greater will be the facility for avoiding the duty 
of the soldier, and [ look forward to no distant 
day when we shall be compelled to repeal the law 
in order to avoid the exhaustion of men trom 
which to draw soldiers. - 

It is better to adopta practical and efficient, 
though it be a stringent policy, at once, whic 
| bears equally upon all, than to resort to tempo 
rary expedients which will in the end compe! Us 





upon the measure; but the rigid and doubtless to ignore the whole system, and drive us to te 


correct application of an inexorable rule by the 


repeal of the law, and the consequent violation o! 





Chair prevented my doing so, and I was, as it 
were, cut off in the flower of my youth. 
Inasmuch as the pending motion brings the 


| question again before the Senate, | now take oc- 





i 
' 


casion to state my objections to the commutation 
clause, which, in my opinion, renders the bill 
worse than useless. 1 do so, however, with a 
full consciousness that nothing which I can say 


yesterday. 
When the original bill, sometimes called the 


them by this o serernet they will commit them |! conscription bill, was before the.Senate at the last 


in spite of your legislation; and the only effet of 


session of Congress, | was opposed to the com- 


will induce the Senate to recede from its vote oa liability to serve as soldiers, but to see the 


| the quasi pledged faith of the Government which 
| has exempted so many thousand soldiers from 
duty. ; 

Sir, the petitions which are sent here from the 
working men of the country, praying for the re- 
peal of the commutation clause of the conscripte! 
law, prove conclusively to my mind that the an% 
iety of the people is not to be relieved trom i 
| vestige of treason crushed out and subdu: d, and 
| the ‘flag of the Union waving triumphant es« 
every foot of our soil. 

1 know it is said by some that if the prese™ 
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pill, with the amendments now under considera- 
tion, does not answer the purpose we can adopt 
some other in its place. Tam tired, and the coun- 
try is tired, of that temporizing policy of adopting 
expedients when we have asure and certain remedy 
within our reach; besides, the responsibility im- 
posed upon us is too great to be trifled with. A 
great and patriotic people demand at our hands 
that treason be suppressed and the nation restored 
to its integrity, whilé we are amusing them with 
schemes how not to do it. 

[ said that we had not appreciated the magni- 
tude of our undertaking in putting down this re- 
bellion, and I now think it ts time that we begin 
to look the thing earnestly in the face. 

During the first six months of the war we were 
amused with the predictions that it was to be all 
over in thirty, then sixty, then ninety days; nearly 
a thousand days have elapsed, and two hundred 
thousand of our brethren have fallen, while we 
are here devising means to keep the residue out 
of the ranks. 

We have raised armies just in proportion as 
we supposed the rebels had power to resist them, 
and our successes have been quite as attributable 
to the mismanagement of our enemy as to our 
own exhibition of strength, prudence, or fore- 
thought. 

The war has been a chapter of accidents—I had 
almost said a comedy of errors. After the first 

Jul] Run the capital was at the mercy of Beaure- 
gard, who was only restrained from occupying it 
by his respect for the orders of a superior. 

“At Antietam and Gettysburg, victory hesitated 
long before it perched upon our standard, At the 
latter battle the absence of a single regiment from 


rendered the last rebel charge successful, annihi- 
lated Meade and his army, placed the capital, 
Baltimore, and Philadelphia in the hands of the 
rebels, and transferred their lines to the Delaware. 

In September, 1862, Kirby Smith’s lines were 
within four miles of Cincinnati, and in July last 
Morgan in his raid. was within eight miles of the 
city. There was nothing to prevent the former 
from taking and holding, or the latter from de- 
stroying the Queen of the West, except their ig- 
norance of its true condition. 

When [ look back apon these probable contin- 
gencies it causes me to shudder, and to feel how 
important it is that no such terrible risks shall be 
assumed in the future. The only way that I see 
toavoid them is to dispense with commutation 
and exemption clauses, and make our Army so 
powerful! as to be invincible. 

Twenty thousand additional men would have 
marched from Malvern Hill to Richmond, and the 
same number would have destroyed Lece’s army 
at Antietam or Gettysburg. Ten thousand re-- 
serves at Chickamauga would have saved our 
right and enabled Rosecrans to destroy Bragg. 
Fifty thousand troops might have held Texas long 
ago, and cut off the principal source of supplies 
for the rebel army. The men to accomplish all 
these puirposes have stood ready at your bidding, 
but you have not only had too much modesty to 
demand their services, with the experience of 
the past before your eyes you now devise a means 
by which you never can get them. 

[ask Senators to contemplate the prospect of 
the future. The great heart of the rebel States 
has not yet been reached by our armies. During | 
the present winter’ no effort will be spared to aug- 
ment their forces; the energy of despair will be 
Yent in that @irection; and in the spring, with a 
‘oncentrated and well-disciplined army operating 
Upon short interior lines, they will be able to hurl 
‘combined force against either the army of the 

otomag or the Cumberland, one of which, if*not 
crashed, will be rendered inefficient for at least 
another vear. 
he present army of the Potomac nor any 
other willever reach Richmond by their present 
route. It will remain an army of observation, or 
for the defenses®of Washington, while your com- 


Mutation clanse will bring money into your Treas- | 


Ury from the men 


at home who should be ap- 
ro 


aching Richmond by the otherand better route. 
, canes that it is a favorite theory with some 
oa e armed resistance of the rebe $s must soon 
~s6 on account of the depreciation of their cur- 


THE 

















Wit, _A greater delusion was never indulged in. | 
7 He it is to a certain extent true that a recog- | 
‘zed member of the family of nations is not likely 





to succeed in war or prosecute it for along period 

without money, the history of all revolutions dis- 
| closes the fact that they have been prosecuted, and 
in many instances successfully, with an almost 
| entire destitution of funds. Take our own Revo- 
| lution asa precedent, how many of its battles were 
fought after its credit was reduced as low, if not 
lower, than that of the confederates? 

1 saw the rebel troops fight at Chickamauga 
| with a currency worth five cents’ on the dollar, 
| and I thought that they stood up to it about as 
well as our own troops, who had at least eight 
hundred per cent. the advantage of them on the 
question of finance. In a country like the rebel- 
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the ranks to the exclusion af everybody else. 
Such ought not to be the intent of the iaw; such 
ought not to be the effect of the law; and | intend 
to vote for the adoption of the amendment, 

The question being taken by yeas and nays, 
resulted—yeas 15, nays 24; as follows: 

YEAS—Messrs. Brow n, Conness, Grimes, Harding, Har- 
lan, Howe, Lane of Indiana, Morgan, Nesmith, Ramsey, 
Sprague, Ten Eyek, Trumbull, Wade, and Wilkinson—15. 

NAYS— Messrs. Buckalew, Carlile, Clark, Collamer, 
Cowan, Davis, Dixon, Doolitue, Fessenden, Foot, Foster, 
Harris, Henderson, Hendricks, Howard, Johnson, Lane of 


| Kansas, Saulsbury, Sherman, Sumner, Van Winkle, Wil 


. . . i} 
lious States, where their system of labor produces 


| abundant supplies for an army, they are compar- 
| atively independent of the outside world. What 

cannot be bought is seized by an arbitrary and 
| tyrannical government. 
sources they have the ability to resist our tempo- 


terminated. 


be so exerted as to bring the war to aclose within 
the next six months, even if it should double our 
present expenses, would it not be good policy to 


With their present re- | 


rizing policy for the next ten years, and to pro- | 
tract a war indefinitely which should have already || 


if the admitted power of the Government can 


make the effort, instead of procrastinating that re- | 


| sult for a dozen years at the present annual cost, 


vention? 


same time give the greatest satisfaction and en- 


| ceive that the Government was in earnest in its 
| efforts to consummate the desire entertained by 
| the patriotic masses to see the rebellion crushed 
| and the supremacy of the Government restored. 


We know that the strict enforcement of the 
draft divested of the commutation clause would || 
promptly raise all the troops we desire, and atthe | 


| couragement to the people, who would thus per- | 
the center or the faltering of one there would have || 


| the greatest abundance, and the people are only | 


too anxious to contribute them. You may reject 
their proffered aid and pursue your past policy, 
and write upon the tombstone of the nation, 
‘¢ DieED OF COMMUTATION.” 
Mr. HOWE. | ask for the yeas and nays on 
the amendment of the Senator hen Oregon. 
The yeas and nays were ordered. 


Mr. HOWE. hen this amendment 


was 


voted against its adoption. | was anxious to pro- 
vide some mode for commuting for the services 
of those who | thought could not afford to render 
personal service without an enormous sacrifice to 
themselves, and in many cases a great sacrifice to 
the community about them, and who might de- 
pend in a great measure upon them; and I thought 
that could be done without imposing any addi- 
tional hardship upon those who were compelled 
to go into the service because they had not the 
means to commute. Several expedients have been 


before the Senate.in Gemmittee of the Whole I | 


| tried, several amendments proposed with the view | 


to lighten the burden upon those who can com- 
mute for their services. 


| ter, none of them have been adopted. The amend- 
ment prop@sed by the Senator from Ohio, (Mr. 
Snerman,} and adopted by the Senate, already 
provides one mode, and think an adequate 
mode, forexempting this clags of personsto whom 
I have alluded. They can procure substitutes if 
they are to be found; they can hire them as cheap 
as the Government can hire them. If a substi- 
tute cannot be found for $300, the sum which is 
proposed here as the measure of commutation, 
they cannot procure him. If no substitute can be 
| hired for that sum it scems to me that sum ouglit 
not to be fixed as the measure of commutation; 
and since the Senate has decided that this com- 
mutation shall not constitute a fund to go to those 
| soldiers who are drafted, and who enter upon the 
service, I feel compelled to vote now for the 
amendment proposed by the Senator from Ore- 
gon, and to say that no man who is drafted shal! 
he allowed to commute for his services; that if 
substitutes are to be had he can hire them; but 
that we shall not fix an arbitrar 

the Government shall take that in liew of personal 
service, whether they can geta substitute for it or 
not. If we do that, it is manifest that the law 
becomes a mere drag-net by which those indi- 
viduals in the community whe are unable to com- 


mute for personal service are singled out from the 





As | understand the mat- | 


| twenty per ecnt. 


with all the threatened dangers of foreign inter- |! 


ley, Wilsow, and Wright—24, 
So the amendment was rejected. 


Mr. SUMNER. I offer a new section to come 
in immediately afier section four: 

And be it further enacted, That in addition to the substi 
ture furnished by a drafted person, or, where no substitute 
is furnished, then in addition to the sum fixed by the See 
retary of War torthe procuration of a substitute, every such 
dratted person shall, before his discharge trom the draft, be 
held to contribute a certain proportion, in the nature of a 
tithe, of his annual gains, profit, or income, whether de 
rived from any kind of property, dividends, salary, or from 
any profession, trade, or employmept whatever, according 
to the following rates, to wit: on all income over 81,000 
and not over $2,000, five per cent ; over $2,000 and not over 
$5,000, ten per cent.; and on all income over §5,000, 
And it shall be the duty of every such 
person seeking to be discharged to make return, either by 
himself or bis guardian, to the provost marshal of his dis 
trict of the amount of his income according to the require 
ment of the act “to provide internal revenue” of July J, 
1862: 4nd it is further provided, Vhat the contribution thus 


| made shall be employed by the Secretary ot War, in his 


| sition striking out the commutation clause, 
The means to supply such an army we have in |! 


discretion, to promote enlistments, or tor the benefit of en- 
listed men. 

Mr. President, I offer this amendment now for 
two reasons: first, because when I offered it be- 
fore and it was voted upon, [ offered it as a sub- 
stitute for another proposition. The Senate have 
never voted upon this amendmentdirectly. They 
voted upon it only as a substitute to the propo- 
But 
the Senate have determined to keep in the com- 
mutation clause; the $300 are to be required; and 


| now the question is practically presented whether 


the Senate will require that $300 of all alike, rich 
and poor, or whether they will make this burden, 
so far as possible, in a certain sense equal, I say 
as it stands it is not equal,, I say it is wrong to 


| require the poor man to pay $300 for that exemp- 


| ismy conviction, 


tion and not to res more of the rich man. lt 
cannotescape from it. I think, 


sir, you embody in the bill, unless you adopt my 
/ amendment, acrying injustice, and [ sodeclare now 


from my seat here. 1 make this effortsincerely, 
with a view to make this important measure more 
acceptable to the community than it has been, in 
order to introduce into it an element of justice 
which it seems to me down to this moment it has 


not. IL ask for the yeas and nays on it, 
| The yeas and nays were ordered. 
yr > ° ‘ 
Mr. LANE, of Kansas. Is it in order now to 


move an amendment to the Senator’s proposition? 
If so, [should like to have inserted among the 
objects for which the money is to be used, ** the 


| families of volunteers,’ leaving it with the Sec- 


retary of War. 

The PRESIDING OFFICER. The Senator 
will reduce his proposition to writing if he moves 
an amendment to the pending amendment. 

Mr. SUMNER. I appeal to the Senator from 
Kansas to withhold his proposition now. Itmay 
embarrass mine. Letus get a vote upon that, and 
he can afterwards offer his as a separate propo- 


\| sition, 


sum and say | 


Mr. CONNESS. That will be the best plan. 

Mr. LANE, of Kansas. I will do that. 

Mr. JOHNSON, If 1 thought the bill as it 
stands without the proposed amendment would 
work gross injustice, | certainly should vote to 
adopt the amendment proposed by the honorable 
member from Massachusetts; but | have been 


| unable heretofore to satisfy myself of that injus- 
tice, and Ido not think it can be so very appa- 
| rent, provided it be true, as I rather think it must 


be true, that the honorable member from Massa- 
chusetts voted for the original bill which con- 
tained it, and which is now the law. 


Mr. SUMNER. I did vote, sir, for the original 


| bill which is now a law, and | am now trying to 


| amend it. 


I want to make it better, and | hope 


the Senator from Maryland will help us. 


| 


whole body of the community and forced into || 


Mr. JOHNSON, Lonly meantby making the 
reference to the honorable member to say that it 
is not so very apparent to me that the proposition 
as it stands now in the law is very unjust. Itcan- 














eo — ee 


not be considered so apparently unjust that al- 
most every intelleet properly constituted mustdis- 
cover it, for the honorable member from Massa- 
chusetts was unable to discover it during the long 
deliberation that the bill had at a former session. 

Mr. SUMNER. The Senator remembers well 
that this whole subject was new when it came up. 
We were discussing a bill that had never been 
brought forward before; there were a vast num- 


Ler of propositions: and it came up, too, at the | 


end of the session, ~ - discussed it two or three 


nizhts. 


The question ! cing taken by yeas and nays, re- | 


sulted—eyeas 1, nays 28; as follows: 


YEAS Messrs. Conness, Dixon, Doolittle, Grimes, 
Harding, Harlan, Howard, Lane of Indiana, Lane of Kan 
sas, Morgan, Ramsey, Sumner, Trumbull, Wade, Wilkin 
son, and Wilson—I16. 

NAYS—Mesers. Anthony, Brown, Buckalew, Carlile, 
Chandler, Clark, Collamer, Cowan, Davis, Fessenden, 
Foot, Foster, Hale, Harris, Henderson, Hendricks, lowe, 


Jonson, Morrill, Nesmith, Powell, Saulsbury, Sherman, | 


Sprague, Teu Eyck, Van Winkle, Willey, and Wrigit—28. 
So the amendment was rejected. 
Mr. DOOLITTLE; [desire to offer an amend- 


ment as a new section after section four. f will 


state ina single word that the act as it stands | 


nuthorizes the enrollment of all able-bodied male 


citizens of the United States and persons of for- | 


eign birth who have declared on oath thetr inten- 


tion to become citizens. The section which I offer | 


is this: 

And be it further enacted, That all persons having re 
sided in the United States for one year, who shall have 
exercised the right of suffrage as a citizen by voting at any 
election in any State of the United States, shall be deemed 
to be liable to enrollment and draft, and shall be enrolled 
in the same manner as native-born citizens. 

The point is this, Mr. President: the law as it 
stands enrolls those who have declared their in 
tention to become citizens, but these declarations 
of intention may be made in any clerk’s office 
throuzhout the whole United States; and, as a 
question of fact, to prove whether persons have 
or have not declared their intentions is exceed- 
ingly difficult; but where they have actually re- 
sided in the United States for a year and have ex- 
ercised the right of suffrage as a citizen by voting, 
that fact is susceptible of proof ih every town 
where they reside, There is no difficulty about it. 

Mr. SUMNER. Letmeask the Senator if we 
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| a renunciation, | am quite clear that we have no || 


' 
collision with foreign nations; at all events, I fear |) 
that it may engender disputes which would be un- 
necessary and unpleasant in their consequences, 
and I am therefore opposed to the proposition en- 
tirely. It is quite sufficient, as it seems to me, 
that we require military service from such for- 
eigners as either have become naturalized citizens , 
of the United States or have voluntarily renounced” 
their allegiance or declared their intention to || 
renounce their allegiance to the country of their 
birth. As to such persons we perhaps have au- | 

| 

i 

1 

' 


thority to compel them into our military service; 
but as to other foreigners who have not made such 


power over them whatever to compel them to 1 
perform military service. 


LONAL GLOBE. 
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sin. The question is on agreeing to this amend- 
ment. 


Mr. HOWARD. Mr. President, the Senator 


from Illinois puts the question whether it is not 


| competent for Congress to naturalize and declare 


to be cigizens of the United States such foreiene 
as'may see fit to participate in our elections, hold- 
ing (asI infer from his language that he does hold 

that Congress have that power, and that if the 

should see fit to exercise itya foreigner would be- 
come ipso facto naturalized and a citizen of the 
United States by going to the polls in the State 
where he should happen to be and there voting 
Now, sir, [ deny that principle entirely, because 
it rests upon the false assumption that it is com. 


rs 


I am opposed entirely || petent for the State Legislatures to declare who 


to the principle of the amendment of the Senator || shall be or who shall not be naturalized eitizeng 


from Wisconsin. 
Mr. TRUMBULL. I cannot see what difficulty 


there is in compelling a person who has the pro- 


tection of our Government, and who voluntarily |; 


has taken part in the administration of the Gov- | 
ernment, to perform military service. The law | 
as it now stands subjects to military service per- 
sons who have not taken the oath of allegiance 
to the country; if they have declared their inten- 
tion to become citizens, they are subject to mili- 
tary duty under the law as it now is; and shall 





| it be said that a foreigner can come here to this 


| tions, choose our rulers for us, and not be sub- 


ance to the country, maintain his position as an 
alien, hold office in this country, vote at our elec- 


| 
country, abstain from taking the oath of allegi- } 
| 


ject to military duty? It is a voluntary act on his 


part. 


| right of suffrage if he is not willing to defend the 


did not pass a provision on one of the appropri- 


ation bills last year substantially embodying this | 


iden? 
Mr. DOOLITTLE. 1 believe not, Mr. Pres- 
ident. My recollection of the history of this le- 


gislation is that when the first seétion of the act 
was under consideration | moved an amendment 


providing that all persons who shall have on oath | 


declared their intention to become citizens, and 
who shall have voted as such shall be liable; but 
the latter words, *“‘and who shall have voted as 
such,’’ were struck out, and it was adopted with- 
out those words. 

Mr.COWAN. Iftheamendmentis to prevail, 
I think the limitation of time should be stricken 
out. If a foreigner comes to this country and 
votes within six months, | do not see why that 
should not operate as an estoppel as well as if he 
remains a year and then votes. The pith of the 
whole matter is that he votes without being qual- 
ified, and we want to make that an estoppel here- 
after when he comes to assert his alienage as a 
reason why he should be exempt from the draft. 


1 trust the mover of the amendment will modify | 


itas | have suggested, so as to provide that any 
foreigner who comes here and votes at an election 
(without specifying any time within which he 
may have exercised a privilege of this kind) shall 
be lable to draft, and that that voting shall oper- 
ate as an estoppel if he claims exemption on the 
ground of alienage. 

Mr. HOWARD. I am opposed to the amend- 
ment upon principle, 
Senator from Wisconsin derives the power of this 
Government to compel foreigners who have not 
renounced their allegiance to the country of their 
birth to perform military service for the United 
States. [tis contrary to the laws of nations and 
the laws of war. We have no power whatever 
to compel a subject of Great Britain or France, 
or any other foreign country, who happens to be 
within the limits of the United States, to perform 
military service or to be engaged in our wars on 
our behalf. 1 fear that if we adopt such a prin- 
ciple ag this in our legislation it may bring us in 





l know not whence the | 


| ator from Pennsylvania that there should be no | 
| 


' . . . . . . 
| the Senator from Wasconsin will accept it in lieu 





| cannot see any force in the objection of my 
friend from Michigan, not the least, unless we 
deny the right of a person to expatriate himself. 
Why, sir, has not Congress power to naturalize 
foreigners? That power is given by the Constitu- 
tion, and [hold thatitwould be competent todeclare 
by act of Congress that every person who took | 
upon himself the right of suffrage should thereby | 
become a citizen of the United States. We can 
regulate this entire matter by law. Will the Sen- 
ator from Michigan tell me why it is not compe- 
tent for us to declare in this very act that if any 
person of foreign birth assumes to take part in the 
administration of the Government by voting or 
holding office under it, hf shal thereby become a 
citizen of the United States? Have we not the 
power todo it? I think so; and surely we have 
power to compel him to aid in the defense of the 


Government which he seeks to take part in ad- || 


ministering. 
But I quite agree with what fell from the Sen- | 


limit as to time. We should not require a for- 
eigner to reside here a year in order to subject him 
to military service if he votes; and | think we 
should not only subject the man who votes to mil- 
itary service but also one who holds office. I sub- 
mitted to the previous bill reported by the Com- 
mittee on Military Affairs on this subject an | 
amendment to carry out both these objects, which | 
is in print and on the tables of Senators. 
offered as an amendment to Senate bill No. 18, 
and [ submit to the Senator from Wisconsin 
whether itdoes not cover the whole ground a lit- 
tle more fully than his amendment. 
the table and ask that it be read, and then I hope 


of his amendment, as being a little more full. 

The Secretary read, as follows: 

Sec. —. .dnd be it further enacted, That no person of | 
foreign birth shall, on account of alienage, be exempted 
from enrollment or draft under the provisions of this act, or | 
the act to which it is an amendment, who has at any time 
assumed the rights of a citizen by voting at any election 
held under authority of the laws of any State or ‘Territory 
or of the United States, or who has held any office under 
such laws or any of them; but the fret that any such per- 
sonof foreign birth has voted or held, or shall vote or hold, 
office as aforesaid, shall be taken as conclusive evidence 
that he is not entitled to exemption from military service 
on account of alienage. | 


Mr. DOOLITTLE, I believe that is in better 
farm than the amendment which I offered, and I 








| therefore accept it, 


The PRESIDING OFFICER. It is compe- 
tent for the mover of the amendment to accept 
this in lieu of his original proposition; and this 
is now the amendment before the Senate as the 


Let him refrain from the exercise of the || 


| 
country. 
| 


It was || 


I send it to || 


—_— 


of the United States, and thus State laws come 
to exclude entirely the power of Congress over 
| the subject. Under the Constitution, Congress 
alone have power to naturalize foreigners; and 
they must do it, as they have done it heretofore, 
not by passing special statutes applying to par- 


|| ticular localities or to particular persons, but they 
|| must exercise the power in the form of a uniform 


| system of naturalization. It is for Congress, and 
| Congressalone, to exercise this power. The power 
| is exclusive in Congress, and no part of it pertains 
to the States. It is nota concurrent power which 
may be used sometimes by a State and sometimes 
| by the national Legislature; but it is a power ex- 
| clusively lodged in Congress, to be exercised by 
| them and not by the States. 
| What right, then, has a State, in reference to 
the creation of naturalized citizens of the United 
| States, to set up for itself a power to constitute 
| citizens of the United States—not citizens of IIli- 
| nois or of Michigan; they may do that, perhaps. 
| but a State cannot constitute a naturalized citizen 
| of the United States. There is the point to which 
| desire to call the attention of the learned Senator 
| from Illinois. A State may make voters; his own 
State, I suppose, like my State, does allow the 
privilege of voting to certain classes of foreigners 
who have not been naturalized under the laws of 
the United States; but who has ever pretended 


|| that the persons thus naturalized, so to speak, by 


| the local law are at the same time citizens of the 
| State and citizens of the United States? I deny 
| that the States have any power to make citizens 
| of the United States out of foreigners. Itisa 
power pertaining to us exclusively; and hence 
| my conclusion is this; that whatever may be the 
legislation of a State, however a State may see fit 
| to extend the privilege of voting to foreigiers, 
and however willing they may be to exercise that 
| privilege, the exercise of the privilege by the for- 
| eigner under the State does not constitute hima 
citizen of the United States, and we have power 
| only over citizens of the United States when we 
| proceed to call them into the military service of 
the United States. That is the point. 

But the Senator cannot fail to recognize the 
principle of national law, and the law of war, that 
a nation only has power to call upon its ewn cill- 
zens or subjects to perform military service, ex- 
cept in peculiar cases, in cases of breach of the 
peace or local disturbance, where it is as neces- 
sary for the protection of the foreigner that order 
should be restored as for the citizen. Butitisan 
| unheard-of principle, I insist and assert, 1n the 
laws of nations that one nation may call on the 
sul jects of another nation who happen to be 
within its borders, perhaps as mere sojourners for 
the moment, to perform military dyty, and thus 
to force them into the field even against their ow! 
countrymen; for if we can compel a foreigner © 
"participate in our battles at all upon principles ° 
law, we may compel him to take arms against bis 
own countrymen in a war between our own coulr 
try and his country. 

Mr. DIXON. Mr. President, I desire to ask 
the Senator from Michigan if a person who has 
given notice of his intention to become a citizen 
is a citizen of the United States?g He says none 
others can be compelled to do military duty. 

Mr. HOWARD. I answer that I do not re 
| gard a foreigner who has simply declared his 1 
tention to become a citizen of the United States 
as a citizen of the United States. The questo? 
itself implies a contradiction in terms. 








how itis that the present law requires such persone 


Mr. DIXON. Then I would ask the Senator 


amendment nioved by the Senator from Wiscon- || to do military duty under the conscription adi: 
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Mr. HOWARD. I will answer that question. 
The Congress of the United States and the Ex- 
ecutive have seen fit so to enact. They have 
pass d just such a law as that. Whether itis a 
constitutional act has never been tested. I have 
some doubts about it myself I confess, though I 
do not see any necessity for discussing that ques- 
tion at this period. 

Mr. TRUMBULL. I really cannot understand 
the Senator from Michigan. The proposition 
pending does not propose to naturalize any one 
by virtue of a State law. We propose by anact 
of Congress, an act of uniform operation, to make 
certain persons subject to military duty; and by 
way of illustration, I said it was competent for 
Congress to make them citizens. Congress has 
repeatedly done it. Several of the naturalization 
laws have declared persons in the country at a 
certain period, and who took part in the defense 
of the country, to be citizens of the United States. 
This is not a proposition to allow the States to 
make citizens of the United States, but it is a prop- 
osition of Congress declaring that persons who 
take part in the Administration of the Govern- 
ment of the country shall be liable to military 
duty. 

Mr. HOWARD. I think that perhaps the 
Senator from Illinois did not understand me. He 

yerhaps was not attending to my remarks. What 
} said, or intended to say, was that the power of 
every nation in carrying on war is restrained to 
its own citizens in reference to the rendition of 
military service. They can call upon their own 
citizens, and their own citizens only, to render 
thatservice. ‘Thatis the ground on which I start, 
as a principle of national law. 

Mr. TRUMBULL. I do not agree with the 
Senator from Michigan as to the national law. I 
think a nation may call upon all persons within 
its jurisdiction to rally to its defense, and itis not 
necessary that they should be citizens of the coun- 
try; butthat is not the point: the question here is 
whether, when foreigners have voluntarily placed 
themselves under the protection of the Govern: 
mentand taken part in its administration, we may 
not compel them to perform military service. 

| may state that this proposition is in harmon 
with the recommendation of the President, which 
was to subject to military duty all persons who 
voted at elections. It has been stated to me by 
the Senator from Pennsylvania that possibly this 
amendment ought to be modified or changed so 
as only to make liable those persons who vote at 
municipal elections under State or territorial au- 
thority; that as it is worded—I have not it before 
meat this moment—it might include persons who 
voted at corporate elections. If so, it ought to be 
changed. 

Mr. CLARK. That cannot be the meaning 
of the word ** voting.”? 

Mr. TRUMBULL. No change is necessary, 
if that is not the meaning. 

The amendment was agreed to. 

Mr. SHERMAN. I now move to amend the 
section adopted as in Committee of the Whole 
on my motion, by adding the words stricken out 
incommittee. I desire to make one more effort 
‘o Increase the amount of the commutation. 1 
think that without this amendment this bill 
amounts to nothing, orto very little. 1 therefore 
submit the amendment. 

The PRESIDING OFFICER. The Senator 
from Ohio moves at the end of line twenty-one 
in the section referred to by him, after the word 
“calls,’’ to insert the words, *¢ and the maximum 
of commutation under this act shall hereafter be 
$500, instead of ¢300.°? 

Mr. SHERMAN. I do not at this late hour 
intend to detain the Senate, nor would I move this 
‘mendment but that I feel the importance of it. 

The bill as it now stands is not very material. 1 
have read over this bill, and I believe it discharges 
rom enrollment more persons than it places on 
an list; that is, the second section, which gives 
“lates credit forthe number of*persons who are 
how i the naval service, I believe, will give a 
credit for a number. 

Mr. FESSENDEN. Not those nowiti service, 
Utthose hereafter enlisted in the naval service 
are to be credited. 

Mr. SHERMAN. No; those now inservice. 

Mr. WILSON. That have been enrolled. 

; Mr. SHERMAN. Yes; those that have been 
‘rolled the States get credit for. I think the num- 
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ber of persons included in the second section will 
| be nearly as great as those who were in the old law 


| parentsand the like. I think the number will not 


| 
| 
| subject to exemption on account of the care of 


1 


| taxation as this, 





' . . . 
| this shape you will get no men under it. 


materially differ, so that I think there is no sub- 
stantial, no striking, marked difference between 


the two that makes this bill so preferable to the | 


| old law. There are some amendments wisely 
| adopted; I have no objection to them, but theré 
is no marked difference between the old enroll- 
ment law which Senators have complained over 
| and over again failed, which the Department con- 


I think we ought to increase the commutation if 
we do not avoid it entirely. I therefore submit 


this amendment. Ithas already been sufficiently 
| discussed 


| Several Senarors. 
| Mr. SHERMAN. 
| much, but it is within the power of the Senate to 
make it $400 if they choose. 
| Mr. LANE, of Indiana. Mr. President, Il have 
| favored the conscription law; | have voted for it 
and have spoken in favor of it; but I shall feel 
constrained to vote against the bill now pending 
| in its present shape. Itis no conscription law. 
It is a revenue measure, nota conscription law, 
| and it will not bring troops into the field, and I 
| shall at the proper time move an amendment to 
the title of the bill. With proper regard to the 
| courtesies of legislation, 1 think that amendment 
should be adopted, and then the title of the bill 
would read, ‘A bill to raisea tax of $300 by lot- 
| tery from certain able-bodied men who are unwill- 
ing to enter the military service of the United 
States.’? That is precisely what the bill is—no 
more, no less. 





Make it $400. 


commutation clause; it is unnecessary to do so. 
1 will state, however, that if you pass this bill in 
When 
| the time comes to move in the spring campaign 
you must have more troops in the field than you 
now have. I will show you the great injustice 


of my own State. The State of Indiana has filled 
up by volunteering her full quota. ‘The State of 
Vermont, and, perhaps, the State of Rhode Isl- 
and, have done the same thing. A call has been 
made for three hundred thousand troops. 
ana has placed her volunteers inthe field. Atthe 
same time we say that the State of Pennsylvania 
—I only use the name of that State for illustra- 
tion—or any other State which does not fill her 
quota bY volunteering may buy an exemption for 
$300. In other words, you require the personal 
service, the blood, it may be the life of the brave 
volunteers of my State, and you tell the people of 
other States, whose patriotism has not been so 
ardent as to fill their quota, that they discharge 
their full duty by paying $300. 

Suppose, if you please, that in the next spring 





campaign the Indiana volunteers shall march to | 
the frontiers of Georgia; a great battle is fought; || 
they are overpowered by superior numbers, and | 


they fall by thousands; what answer is it when 
these people ask why your armies were not filled 
to tell them that certain patriotic sections of the 
country have bought exemption for $300? 


draft. lamin favor of a conscription law, and 
would vote for it; but I will not vote for this most 
expensive, most cumbersome, and most demoral- 


izing system of taxation that has ever been de- | 
vised upon earth, and that is to assess arbitrarily | 
by lottery $300 upon the man who is so unfortu- | 


nate as to be drafted. 


mutation. I shall not vote to increase it to $500. 


I would rather vote to make it five dollars or one | 


dollar, and bring it within the reach of all, rich 


and poor, to buy their exemption if they choose. | 


We need soldiers, and this is a military bill re- 
mters, mi 

ported by the Military Committee. After it comes 

into the Senate an amendment is moved to strike 


out the report of thatcommittee; and it is favored | 


by the chairman of the committec. I am free to 


admit that he opposed this repeal all the while in | 


the committee. 


GLOBE. _ 


| sidered as having failed, and the proposed law. || 


I do not think $500 is too | 


I shall not repeat my arguments about the $300 || 


of the bill as it now stands as affecting the people | 


Indi- | 


+ } 
Sir, | 
this is simply a bill to prevent the operation of a | 


1 am opposed to all com- | 


9) 
ad 
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scriptron bill which shall be effective for the pur- 
poses intended by it, and which shall not deceive 
the _s by proposing to raise men on the one 
side and offering to allow the purchase of exemp- 
tion by the payment of $300 on the other. If you 
pass a conscription bill which will fill the ranks 
of your armies and thus satisfy the confederate 
|| States in rebellion and satisfy the world that we 
| are going to use the whole physical power of the 
| Government to crush out this rebellion, you will 
|| do more toward that object than by any other 
means; but if you pass this bill I shall regard it 
| a8 more disastrous to the country than a reverse 
|} to our armies in the field. 
|| instead of calling upon the whole power of the 
| country to defend the country you will sulfer the 
men whose patriotism is at fault, who lag behind, 
who do not fill their quota by volunteering, to be 
| fully exempted on the payment of $300. I ap- 
| prehend nothing but the most disastrous conse- 
| quences to result from such legislation as this. 
Nor is the war over. Calculate the chances of 
| reverses. It may last for yon I care not how 
| many years it may last. I willfight it out to the 
|| bitter end; and I ask this Senate to rise to the 
|| height of this great argument, to remember what 
|! the country expects and what God demands. kt 
is nota paltry sum of $300, but, if needs be, it is 
|| the life of every able-bodied citizen in the Re- 
| public. 

The PRESIDING OFFICER. The question 
| is on the amendment as amended by the Senator 
| from Ohio. 
| Mr. FESSENDEN. I suggest to the Senator 
| from Ohio to take the amendment as it was 

amended yesterday. His first proposition was to 
make the commutation $500. ‘That was reduced, 
on motion of the Senator from New York, (Mr. 
|| Harris,] to $400; and it stood in that position 


| when theentire clause was erased from the amend- 
ment. 
|| Mr. SHERMAN. I simply wish to gelat the 
|| sense of the Senate, feeling mysclf impressed with 
|| the justice of my amendment. I offer now what 
I conceive to be the right sum; but if the Senate 
|| think $400 better, they can vote down my prop- 
| osition, and the Senator can offer another, making 
|| the sum $400. I prefer to stand by whint I con 
sider to be the correct sum. If the Senate disa- 
gree with me, as a matter of course the proposi- 
tion to fix it at $400 can be made ‘just as it was 
before. 
Mr. FESSENDEN. The only objection Lhave 
to it, and whieh weighs on my mind, is the ou 
| which | have stated when the Senator offered this 
| proposition in Committee of the Whole. It waa 
|, one derived from our experience on this subject. 
|| We made $300 the maximum in the former bill. 
| The result was that the maximum was offered, 
and to veterans with the addition of the $100 which 
was before given as bounty by the War Depart- 
|| ment. Then when it became advisable to offer 
premiums for volunteering, they arrived at those 
| premiums in the same sr: Now, if we should 
raise this sum to $500, and itshould be again de- 
| cided by the War Department or the Executive 
that it was better to proceed by way of offering 
premiums, my idea is that the amount we fix by 
way of commutation will form the precise rule by 
which they willarrive at the sum to be offered as 
premium, as it did before. 

My habit of thought here in the Senate prob- 
ably arises from the exclusiveness to which my 
attention has been devoted to the subject of money; 
| and perhaps that may have narrowed my views 
|| ina very considerable degree. I have been, how- 
| ever, in the habit of thinking that that which lay 
| at the bottom of the whole struggle was the ability 
to meet the expenditures of the war, and so to 
conduct our affairs that at no time should we be 
left in a position in which we had not the means 
to carry on the war. I saw,or I believed 1 sew. 
that if that time should come, we should find the 
severest blow that could possibly be struck by us 
or anybody else had been struck at the success 
(if anything in the world could prevent it) of the 
war which we are carrying on atthe present time. 

That forms my only objection to this proposi- 


You simply say that 


























But if you are to havea conscription law, make || tion, J admit there is something in the argument 


it effective; do not leave it a mockery. I will vote 
for no such vicious and demoralizing system of 


measure, with the perfect confidence that in less 


I shall vote against the whole | 


' which my friend from Ohio has adduced, that 
owing to the expansion of the currency the $500 
would not probably be larger than the $300 was 
at the time we passed the bill, I do not think 


than three morths this Senate will pass a con- Bf there ie that difference between that period of time 
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and the present; but still, yielding sometfing to 


that argument, | should be willing to raise the- 


commutation somewhat, although | dread the | 


consequences of keeping on in the line which 


secms to have been adopted with regard to this | 


matter, 

Now, sir, one word to my honorable friend 
from Indiana. | donotthink thatthe consequences 
which he has por trayed are exactly necessary or 
unavoidable, If I understand this draft at all 
(and perhaps I do not, for | have not been able 
to give the same degree of attention to military 
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got $800 and $1,000 forenlisting. Thus it will | 
be seen that the payment of commutation throws | 
a very heavy burden on the State which pays; 





upon itself. It does not add one feather to the 
weight that is placed on the State that is so well 
represented by my honorable friend from Indi- 
It only shows that if the 


ana—nota feather. 


‘men of that State volunteer and do not pay they 


matters that I have to some others) I do not see 


that the payment of a certain sum of money by 
way of commutation exempts a State from fur- 
nishing its quota. If, for instance, a call is made 
and a certain number of men is required from 
a particular State, a draft is made and a certain 
number of men are drawn. A portion of them 
pay their commutation, thus falling short of the 
number called for. Is it not manifest that allthey 
have to do is to order another draft 
call and keep on drafting until they get the num- 
ber required from that State? 
is the ordinary course to be pursued, and that is 
the course which l supposed would have been pur- 
sued under the law that we passed last year. The 
Executive De partme nt, for what Seemed to it good 
reasons, and which reasons have been approved 
by Congress in the laws that have been passed at 
this session with regard to it, adopted a different 
system; but still there was a course which the 
Executive might have followed, to wit: if the first 
draft failed, order another, and another, and an- 
other, until the required number of men were 
drawn, unless the quota was filled in some other 
way. ‘That was not done,and therefore the con- 
sequence followed which has been pointed out by 
the Senator from Indiana. 

Mr. LANE, of Indiana. If the Senator will 
pardon me a moment, under that bill, as under 
this one, a man could buy himself off by the pay- 
ment of $300; and if all those who were drafted 


were to buy themselves off, there would be no | 


men furnished, 

Mr. FESSENDEN. Exactly; but all do not 
buy themselves off, and when you have exhausted 
the roll you put all those who have paid in the 
wheel and draw them over again. ‘That is what 
you will do under this bill as it stands. Unques- 
tionably that us the effect of it. 

Mr. SHERMAN. With the consent of my 
friend from Maine, I will say it will operate more 
strongly against those States that pay, because 
they must still furnish their quota, After paying 
the commutation, they must go on and fill up 
their quota, 

Mr. FESSENDEN. Unquestionably they have 
got to furnish their number of men. If you re- 
quire a thousand men and they are drawn, and 
five hundred pay commutation, and you get but 
five hundred, you have got yourcommutation for 


five hundred, and then you draw again to get five | 


hundred, and you keep on drawing until you get 
the number required, [fall of them pay, you put 
all the names in and draw again until you get the 
required number. That is what the ce is, and 
that is what you do, 

Mr. GRIMES. How long do you do that? 

Mr. FESSENDEN. Just exactly until vou 
get the men required, be it longer or shorter, The 
result is, that the States which pay not only pay 
but furnish the men too if the thing is followed; 
and therefore the consequence by no means fol- 
lows that my friend from Indiana has pointed out 
if the Government choose to enforce the law 
which we put into their hands. Besides, this 
commutation money does get men. It is used 
for other purposes. 
ored men or other men in other sections of the 
country;and yet itdoes not excuse the State from 
furnishing the number called for, unless they raise 
it by volunteering or otherwise. It only leaves 
that State to bear a double burden. I will take 
for example its effect in my own State. We have 
got to raise our quota aul fill itup. Vermont 
has filled hers. A large number in my State paid 
the commutation; but still the men have to be 
furnished. Howdowedo? A great many per- 
sons paid commutation, and then the towns and 
cities went to work and offered large bounties to 
men to come forward and enlist. Tn addition to 
getting the bounties offered by the United States, 
recruits received bounties from thetowns. Men 


under that | 


l apprehend that | 


It may be used to hire col- | 


| 


but it isa burden which the State chooses to take 
do not bear so heavy a burden as we do, for we 
furnish the men and pay besides. 

Mr. President, so much feeling should not ex- 
ist on thissubject. 1 always regret to differ from 
the report of a committee which has investigated 
a subject, but because a committee make a recom- 
mendation to the Senate and the Senate chooses 
to differ, chooses not to be convinced, and follows 
gives occasion for so much feeling, as if the com- 
mittee or the members of the committee who 
constitute the majority had been injured because 
on full discussion a majority of the Senate come 
to adifferentconclusion. Why, sir, itis my fate 
very frequently to make reports from my com- 
mittee which the Senate overrule decidedly and 
promptly. I do not feel hurt about it in any 
shape or form, I do the best 1 can to enforce my 
own views, and if the majority is against me | 
do not allow myself to feel as if IT had been per- 
sonally injured because other people think theme | 
selves wiser than | am,and I have come very fre- 


| quently to the conclusion myself that they are 
| wiser than [ am, and am very glad they did so 











| will not do it. 


| the right; but at the same time I do not feel com- 


decide. IL do not think, therefore, because my 
honorable friend from Indiana and certain other 
gentlemen on that committee have considered this 


| subject and have very strong and fixed opinions 
upon itthat it necessarily follows if the majority 


of the Senate, two to one, decide otherwise, that 
they are right and the majority are wrong, and 
that the country is necessarily to sink because 
their views are not carried out. 

Now, sir, there is room for a very great differ- 
ence of opinion on this subject. I confess | have 
thought from the beginning that this idea of com- 
mutation was a wise one. It excuses no State 
from its quota, but it relieves a great many per- 
sons who are not able to serve in person. It does 


the views of the minority, 1 do net see that it 
| 
| 
| 


not diminish one whit the force of the argument 


| that every one owes his personal service, and 


when the time comes must yield his personal ser- 
vice. If the country can afford to dispense with 
it fora time on certain conditions, it does not vary 
the principle. The only question is whether the 
time has come when it cannot dispense with the 
personal service of any and every man. When 
itdoes come, then it mustbe met. The argument 
I adduced in reference to that matter was founded 
on that idea; but at the same time it was founded, 
as Senators will recellect, on the idea that we were 
to take a different course from that which has been 
taken heretofore, and that was, to insist on the 
draft and carry it through. 

Sir, if you had taken that system, or if you 
will take that system, and will insist upon it, and 
carry it through from beginning to end, time after 
time, andabolish yoursystem of offering enormous 
bounties, and put it upon the question of compul- 
sion alone, 1 will vote to strike out the commuta- 
tion; but Congress will nat do that, and the Gov- 
ernment, including the whole of its departments, 
Therefore, so far as that is con- | 
cerned, the two points must be taken together in 
the shape in which | introduced them, ff 1 am to 
be considered as bound by them. 

If this principle of commutation is wrong, | 
hope my view will be overruled. I want to reach 


pelled, especially by strong denunciations, to yield 
my deliberate judgment with reference to it; nor 
do I feel compelled, because an individual Sena- | 


> > To. ° . } 
tor may think we are doing great injustice in a |) 
| parucular case to believe that | am willfully doing 


that kind of injustice or any injustice in relation 
to the matter. 

If the sum is too small | am perfectly willing 
to enlarge it; but avoid, if youcan, the risk (be- 
cause I believe it is a risk) of making such tre- 
mendous drafts upon what, after all, lies at the 
bottom of the whole, and which we have got to 
consider, and do not carry it to such a point as 
in a measure to defeat our own object by striking 
out that which is most essential. 


Mr. TRUMBULL. | think it is very manifest | 
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that we cannot finish this bill to-night, as debate 
is springing up all over the Senate upon it. | 
should be quite willing to sit here if I thought we 
could finish it within any reasonable tume; but | 


_do not think we can; and, as it is somewhat im. 


portant that we should go into executive session 
for a few minutes, | move that the Senate proceed 
to the consideration of executive business. ; 
Mr. WILSON. I hope we shall not go into 
execulive session. 
Mr. HARRIS. I hope the Senator from [)Ii. 
nois will withdraw his motion for the present. | 
think we can dispose of this bill in a very few 
moments. I will move to amend the proposition 
of the Senator from Ohio, as I did yesterday, by 
striking out * five’’ and inserting * four.”’ L hope 
the Senate will take a vote on that question at 
once, and then I think we can dispose of this bil] 
in a few minutes. ; 
Mr. TRUMBULL. Certainly; I will with. 
draw it. I do not wish to press the motion if we 
can get through with the bill to-night; but at the 


| same time we are just punishing ourselves and 


/ accomplishing nothing. 





/am going to vote for. 


| withdraw the motion, 

The PRESIDING OFFICER. The Senator 
from New York moves to amend the amendment 
of the Senator from Ohio by striking out * five” 
and inserting ‘‘four,’’ so that the maximum of 
commutation shall be $400 instead of $500 as pro- 
posed in that amendment. 

Mr. FOSTER. 1 ask unanimous consent to 
move that when the Senate a‘ljourn to-day it be 
to meet on Monday next. 

Mr. COLLAMER. Let us first 
whether we can finish this bill. 

Mr. FOSTER. 1 withdraw the motion. 

The PRESIDING OFFICER. The question 
is on the amendment of the Senator from New 
York to the amendment of the Senator from Ohio, 
striking out ** five’? and inserting ** four.”’ 

The amendment to the amendment was agreed 
to; there being, on a division—ayes 22, noes 18, 

The PRESIDING OFFICER. The question 
recurs on the amendment as amended, by which 
the maximum of commutation is fixed at $400 in- 
stead of $300. 

The question being taken, there were, on a 
division—ayes 23, noes 17. 

The PRESIDING OFFICER. 
ment is agreed to, 

Mr. HENDRICKS, Mr. CONNESS, and Mr. 
POWELL called for the yeas and nays. 

The PRESIDING OFFICER. The Chair 
will entertain the call, although it is out of the 
power of Senators to call for the yeas and nays 
after a division has been had, and the result has 
been announced. ‘The Chair is unwilling to con- 
clude the action of the Senate by what may, per- 
haps, be regarded as a premature enunciation op 
the part of the Chair. The yeas and nays are 
demanded on this question. 

The yeas and nays were ordered. 

Mr. DAVIS. I voted for the amendment to 
the amendment last voted upon under a misap- 
prehension, aud I therefore move its reconsider- 
ation. 

Mr. HOWE. There is a question pending. 

The PRESIDING OFFICER. The question 
now is on the amendment as amended. 

Mr. DAVIS. I voted for the amendment to 
the amendment. 

Mr. GRIMES. The Senator voted to strike 
out * five,’’ and to insert ** four.” 

Mr. DAVIS. Yes, sir, by misapprehension; 
and I move a reconsideration of that vote. 

The PRESIDING OFFICER. The Senator 
from Kentucky moves to reconsider the vote by 
which the Senate amended the proposition of the 
Senator from Ohio by striking out “five and 
inserting * four.’’ 

Mr. FOSTER. Task whether that is in order 
during the pendency of this other question” 

The PRESIDING OFFICER. The Charre- 
gards it in order as a privileged question, as the 
Senate is not in the act of dividing. 

Mr. GRIMES. 1} want to understand whet i 
As L understand the ques 
tion, if | am in favor of substituung $500 in “4 
place of $300, as the law now stands, L vote “aye 
with the Senator from Kentucky. nde 

The PRESIDING OFFICER. The a 
from Kentucky. moves to reconsider the vote y 
which * five”? was stricken out and “ four - 
inserted. If that motion to reconsider be carrie’ 


ascertain 


The amend- 
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the first question will then recur on agreeing to 


the amendment to the amendment inserting four 


instead of five, and if that is negatived, the ques- | 


tion will stand on the original proposition fixing 


500. 

Our. SHERMAN. The Senator from Ken- 
tucky says he voted under a misapprehension. 
Under those circumstances it is always custom- 
ary, 1 believe, to allow the vote to be taken over 
again. I hope that will be done, and that we shall 
then have a véte by yeas and nays on both propo- 
sitions. 

The motion to reconsider was agreed to. 


The PRESIDING OFFICER. The question 


now recurs on the amendment moved by the Sena- | 


tor from New York to the amendment moved by 


the Senator from Ohio, to strike out “ five’’ and | 


insert ** four.”? 

Mr.GRIMES. On that question | ask for the 
yeas and nays. 

The yeas and nays were ordered; and being 
taken, resulted—yeas 27, nays 16; as follows: 

yYEAS—Messrs. Anthony, Carlile, Clark, Collamer, Con 
ness, Cowan, Davis, Dixon, Doolittle, Fessenden, Fvot, 
Foster, Hale, Harris, Hendricks, Howard, Johnson, Lane 
of Indiana, Lane of Kansas, Morrill, Powell, Saulsbury, 
Trumbull, Van Winkle, Willey, Wilson, and Wright—27. 

NAYS—Messrs. Brown, Buckalew, Chandler, Grimes, 
Harding, Harlan, Henderson, Howe, Morgan, Nesmith, 
Ramsey, Sherman, Sumner, Ten Eyck,Wade, aud Wiikin- 
son—l6. 

So the amendment to the amendment was 
agreed to. 

The PRESIDING OFFICER. The question 
now is on agreaing to the amendment of the Sen- 
ator from Ohio as amended upon the motion of 
the Senator from New York, and upon this ques- 
tion the yeas and nays have been ordered. The 
question is on substituting $400 as the maximum 
price of commutation in the place of g300 as it now 
stands, 

The question being taken by yeas and nays, 
resulted—yeas 22, nays 19; as follows: 

YEAS — Messrs. Brown, Chandler, Clark, Collamer, 


Doolittle, Fessenden, Foot, Foster, Hale, Harding, Harlan, | 


Harris, Johnson, Lane of Kansas, Morgan, Morrill, Nes 
mith, Ramsey, Sherman, Sumner, Wade, and W ilson—22. 
NAYS—Messrs. Anthony, Buckalew, Carlile, Conness, 
Cowan, Davis, Dixon, Henderson, Hendricks, Howard, 
Lane of Indiana, Powell, Saulsbury, Sprague, ‘Ten Eyck, 
Trumbull, Van Winkle, Willey, and Wright—19. 


So the amendment, as amended, was agreed to. 


Mr. HOWE. I have an amendment which I 
wish to offer. Ithas been submitted to the chair- 
man of the Committee on Military Affairs, and 
there is no objection to it: 

ind be it further enacted, ‘That the fifteenth section of 
the act to which this is amendatory be so amended that it 
will read as follows: ‘* That any surgeon charged with the 
duty of such inspection who shall receive from any person 
whomsocver any money or other valuable thing, or agree, 
directly or indirectly, to receive the same, to his own or an- 
other’s use, for making an imperfect inspection or a false or 
incorrect report, or who shall willfully neglect to make a 
faithful inspection and true report, and cach member of the 
board ofenroliment who sha}! willfully agree to the discharge 
from service of any drafted person who is not legally aud 
properly entitled to such discharge, shall be tried by acourt 
martial, and on conviction thereof be punished by a fine 
not less than $300 and not more than $10,000, and shal! be 
imprisoned at the discretion of the court, and be cashiered 
or dismissed the service.” 

_ Mr. JOHNSON. Does that apply to surgeons 
in the Army alone? 

Mr. HOWE. Surgeons of the board of en- 
rollment. 

Mr. DOOLITTLE. Itis all right. 

Mr. JOHNSON. It may be all right, but the 
Suggestion | was about to make was whether it 
be advisable to tr by court-martial 

Mr. HOWE, The law as it now stands pro- 
vides for that mode of trial. 

Mr. JOHNSON. Very well. 

Mr. LANE, of Indiana. If I understood the 
argument of the honorable Senator from Maine, 
Mr, Fessenven,] either he or myself very much 
mfsapprehends this whole bill. I understood that 
''s argument proceeded on the ground that al- 
though the 
Were still bound to furnish their quotas respect- 
ely without regard to that. If | am correctly 
mformed, under the operation of the old conserip- 
an law (and I suppose it will be the same under 
18 bill) every single exemption on payment of 

was counted as part of the quota of the State 
7 which the man lived who paid the money. I 
© understand, and for the correctness of the po- 
eee | appeal to those more familiar with the 
ubject than am. Instead of taking va a double 
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$300 exemption was paid, the States || 
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| of men. 
| wise. 
| for physical disability or for any other reason au- | 
| thorized by the law, then they would have had 








burden, the quota of those States whose citizens | 
do not volunteer but buy their exemptions from 
the draft by the payment of $300 is considered | 
filled by paying the $300 precisely as much as by 
putting a mae in the field. 

Mr. COWAN. Ido not know how that fact 
was; but I think before the drawing in Pennsy}- 
vania, a certain number of men was required as 
her quota, fifty percent. was added to that num- 
ber, and then the drawing took place. This 
drawing was made out of the enrollment before 
it was purged of any exemptions whatever. They 
drew on ull they drew the number called for, and 
fifty per cent. additional, and then stopped. 

Mr. LANE, of Indiana. 
these who had paid? 

Mr. COWAN. They drew a certain number 
lf some paid, very well ;if not, other- 
If nobody paid and nobody was exempt | 


Notwithstanding | 


OBE. 


231 
The PRESIDING OFFICER. The question 
is On the amendment of the Senator from Wiscon- 
sin. 
Mr. HOWE called for the yeas and nays; and 
they were ordered 
Mr. WILSON. L understand that this amend- 
ment moved by the Senator from Wisconsin sim- 
ply imposes the same punishment upon the en- 
rolling officer that it imposes upon the surgeon, 
Mr. HOWE. 
Mr. WILSON. And it increases the penalty 
slightly. At the time we passe d the or izinal act, 
the enrolling officer was regarded as a temporary 
person employed for a short me; but as he is 


lt increases the penalty. 


| now necessarily employed throughout the year, 


not only the number called for, but fifiy per cent. | 


more. They drew the number called for, and 


| fifty per cent, additional, and then stopped. 


Mr. LANE, of Indiana. Was notevery man 
who paid $300 counted in making up the quota of 
that State as one furnished to the Army? That is 
the question. 


Mr. COWAN. 


That question did not arise. 


They drew the number of men called for, and | 


they drew fifty percent. more, but it was not ques- 
tioned whether the quota was made up in men Or 
whether it was made up in men and money, so 


| far as | have understood. 


Mr. FESSENDEN. Ido not know how the 
fact may be as to what construction was put upon 
this portion of the law at the War Department; 
Ihave not heard. I was only speaking of my 
own construction. I regard this privilege of pay- 


ing $300 and being exempted thereby merely as 


a personal privilege. ‘The Government ealls for 
so many men froma State. It provides that any 
one man who pays a Ce rtain amount may com- 
mute by paying that amount, and that goes into | 
the Treasury, or goes into the hands of the War 
Department to procure a substitute; but I remem- 
ber nothing in the law which says in any way that 
that shall excuse the State from furnishing the 
number of men called for. By way of illustra- 
tion, let me suppose (though it is an absurd sup- 
position asa matter of fact) that everybody all 
over the United States paid the commutation, we 
should be without men, and 
would be left to get men by volunteering, aud the 
draft would be at an end. Nobody can put that 
construction upon it. 

Mr. LANE, of Indiana. They have done it. 

Mr. FESSENDEN. The Senator I suppose 
understands so, but I doubt it very much, and if | 
they have put that construction upon it, | doubt 
very much whether itis the correct construction. 
To be sure, | have not scrutinized the law care- 
fully so as to give an opinion upon this point as 
a lawyer, but I never had that idea for a single 
moment; and hence | contended that the business 
of the Government was, when the first draft 
failed to give the number of men required, to go | 
on drafting until they got it. There was perfect 
authority for that. ‘The law can be turned to by 
any gentleman, and let him see if he can find any- 
thing in it which says that a man paying the $300 
shall be credited to the State toward the number 
of men called for from the State. There is noth- | 
ing of that sort in the law. 


Mr. JOHNSON. The opinion of the Depart- 


and will be while the war lasts, there is no reason 
why he should not be put under the same restric- 
tious that the surgeon is. He is partof the board. 
I think the measure right, and hope it will be 
adopted, 

Mr. HOWARD. I concur entirely with the 
Senator from Massachusetts in reference to the 
necessity Of amending the fifteenth section of the 
conscription law. The board consists of three 
persons, one of these persons 18 a surgeon, but 


| while acting upon the board he has vo more au- 


thority than any other member of the board; and 
this board, acting jointly, is the tribunal to whieh 
are referred all questions relating to causes of ex- 
empuon. Now, the law as it stands, the law of 


| 1863, inflicts a very severe punishment upon the 


surgeon for misconduct in the examination of re- 


| cruits,butitinflicts no punishmentatall upon other 


members of the board who are guilty, perhaps, 
of conduct equally corrupt, equally reprehensi- 
ble. It seems to be a casus omissus in the old 
statute, Which, it appears to me, ought to be sup- 
plied. That is the sole purpose, to put all the 


; members of the board on the same level as to 


guilt and as to punishment. 
Mr. DAVIS. 1 do not consider that the other 


| members of the enrolling board than the surgeon 


the Government | 





ment is otherwise, as I understand. 

Mr. COLLAMER. I wish to know what is | 
the question before the Senate. 

The PRESIDING OFFICER. The question 
before the Senate is on the amendment moved b 
the Senator from Wisconsin, [Mr. Howe.] 

Mr.COLLAMER. This discussion seems to | 
have nothing to do with that. 

Mr. DAVIS. I wish to say a single word on 
the amendment before the Senate. I am in favor 
of its principle decidedly, and if the Senator from 
Wisconsin will make the civil courts the tribunal 
to try the offenses that it recognizes, I shall vote 
for it with a great deal of pleasure. 

Mr. ANTHONY. They are military officers 

Mr. DAVIS. Ido not so understand. 

Mr. HOWE. Certainly they are. 

Mr. DAVIS. Then I have nothing further to 
say. 


are in the military service of the United States. | 
regard them as civilians performing an isolated 
military duty; and I do not believe that they can 


be properly made subject to punishment by a 


military tribunal. 

Mr. HOWARD. Idissententirely from the view 
taken of this subject by the Senator from Ken- 
tucky. I regard the entire board as being in the 
military service of the United States ander the 
Constitution, and subject to martial law, subject 
to be tried and punished by court-martial; but it 


|) is too late in the day to argue that question; I 


simply rose to state my dissent from the view 


| which the Senator from Kentucky takes of it. 


The question being taken by yeas and nays, 
resulted—yeas 33, nays 7; as follows: 

YELAS—Messrs. Anthony, Brown, Chandler, Clark, Col 
lamer, Conness, Cowan, Dixon, Doolittle, Fessenden, Foot, 
Ioster, Grimes, Hale, Harlan, Harris, Henderson, Howard, 
Howe, Johuson, Lane of Indiana, Lane of Kansas, Morgan, 
Nesmith, Ramsey, Sherman, Sumner, Ten Eyck, Tram 
bull, Van Winkle, Wade, Willey, and Wilsou—33. 

NAYS—Messrs. Buckalew, Davis, Harding, Hendricks, 
Powell, Saulsbury, and Wright—7. 

So the amendment was agreed to. 


Mr. JOHNSON. Mce. President, whether the 
Senator from Maine is corrector notin the proper 
construction of the act of last session in the par- 
ticular to which he has alluded, | am not pre- 
pared to say. I have not looked at the law re- 
cently, nor do I remember that I have looked at 
itat all with a view to the particular question to 
which he has referred; but my belief is that the 
Department have put upon it the interpretation 


| mentioned by the Senator from Indiana, and they 


have done it upon the theory that the payment of 
$300 by the drafted person is equivalent to fur- 
nishing aman. If Maryland, tor example, has 
eight thousand as her quota, and only four thou- 
sand of them actually go into the field, either b 
way of substitute or in person, and the other four 
thousand pay each his $300, Maryland’s quota is 
considered as full, because, according to the inter- 
pretation put upon the law by the War Depart- 
ment or by the President, the money is cousid- 
ered as equivalent to a man. 

I can readily see that very great mischief may 


| be the result of that construction; but lam not 


prepared to say that the construction is not right. 
If it be right, itis a mischief that | think conse- 
quent upon that construction, that ought to be cor- 
rected. Itwouldseem to be but just, if the $300, 


| or the $400 as we have made it now, procures a 











man, that the State should have the benefit of that 
man, of that equivalent; but if the $400 will not || 
procure a man, and it may not, it would seem but 
right, and neeessary indeed, that the man should 
be supplied in some other way; and the only mode 
in which the man can be supplied, if the $400 does 
not get him, is by going again to Maryland—l 
instance Maryland for the purpose of illustration 
merely—and insisting upon another draft. Ihave 
no doubt that the Senator from Maine is correct 
in saying that the whole object of the conserip- 
tion may be defeated by such an interpretetion as 
I believe has been given to the law by the Depart- 
ment; but if the Senate should think that that in- 
terpretation ought to be guarded against by mak- 
ing the law plain upon the subject, or by making 
a law for the first time on the subject, in prepar- 
ing such an amendment it will be found, [ think, 
when we come to make the attempt, that it will 
not be so easy to do it without doing some other 
wrong; and it is so late now in the day that indi- 
vidually | would prefer, and I therefore suggest, 
that the Senate adjourn until to-morrow. 

Mr. LANE, of Indiana. If the Senator will 
withdraw that motion for a moment, I will offer 
an amendment on this subject, so that it may be 
printed, and considered when we meet again. I | 
offer the following amendment to come in at the | 
end of the amendment of the Senator from Ohio, 
{Mr. SuHerman:] 


The money paid for commutation within any State shall | 
be expended to procure substitutes for persons drafted 
within such State, and the payment of commutation money 


| Crittenden, in the Terrjtory of Utah; which was 
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second time, and referred to the Committee on 
Military Affairs. 
MILITARY ROAD. 

Mr. BENNET also, by unanimous consent, and 
in pursuance of previous notice, introduced a bill 
making an appropriation for a military road from 
Denver, in the Territory of Colorado, to Camp 












i 
’ | 
read a first and second time, and referred to the || 


Committee on Military Affairs. 
MINERAL RESOURCES, ETC. 


Mr. BENNET also, by unanimous consent, and 
in pursuance of previous notice, introduced a bill 
to provide for the development of the mineral re- 
sources of the United States and of the public 
domain; which was read a first and second time, 
and referred to the Committee on Public Lands. 

NEW POST ROUTE. 

Mr. COLE, of Washington, by unanimous con- 
| sent, submitted the following resolution; which 
was read, considered, and agreed to: 

Resolved, That the Cournittee on the Post Office and 
| Post Roads be directed to inquire into the expediency of 
establishing a post road from Fort Bridger, Uta Terrttory, 
vin Boise City, [idaho Territory, the Powder riverand Grande 
Ronde valley, in the State of Oregon, to Walla- Walla, Wash - 
ington Territory, and provide tor the conveyance of the 
same by daily service in four-horse coaches, and to report 
to this House thereon. 

HOMESTEAD LAW. 
Mr. WINDOM, by unanimous consent, and 


in pursuance of previous notice, introduced a bill 





by any drafted person shall not operate to release the State 
in which he was drafted from filling its quota, but the draft 
shall proceed in such State until its quota is filled. 

Mr. JOHNSON. That does notcoverit. The 
iptention was, I understood, to present the prop- 
osition with a view to have it printed. 

Mr. LANE, of Indiana. Sa. sir. 

Mr. JOHNSON. I now move that the Senate 
adjourn. 

Mr. SUMNER. Let us adjourn to Monday. 

Mr. JOHNSON. I said until to-morrow. 

Mr. RAMSEY. Would it be in order nowto | 
move to adjourn over to Monday before we ad- 
journ? 


The PRESIDING OFFICER. It would not. 
HOUSE BILLS REFERRED. 


Pending the motion to adjourn, the following 
bills from the House of Representatives were sev- 
erally read twice by their titles, and referred, 
namely: 

A bill (No. 143) to amend the law prescribing 
the articles to be admitted into the mails of the 
United Siates—to the Committee on Post Offices 
and Post Roads. 

A bill (No. 144) to indemnify the owners of the 
British schooner Glen—to the Committee on For- 
eign Reiations. 

A bill (No. 145) for the relief of the heirs of 
Noah Wiswall—to the Committee on Public 
Lands. 
ok The PRESIDING OFFICER. The question 

. is on the motion of the Senator from Maryland, | 

{[Mr. Jounson,] that the Senate do now adjourn. | 
The motion was agreed to; there being, on a 

. division—ayes 24, noes 17; and the Senate ad- | 

journed. 








HOUSE OF REPRESENTATIVES. 
Fripay, January 15, 1864. 
The House met at twelve o’clock,m, 
by the Chaplain, Rev. W. H. Cuannine. 
The Journal of yesterday was read and approved. 
The SPEAKER stated that the regular order of | 
business was the call of committees for reports of | 


Prayer 


a private character. | 
POST ROUTE IN THE TERRITORIES. 
; Mr. BENNET, by unanimous consent, sub- | 


mitted the following resolution; which was read, 
considered, and agreed to: 

Resolved, That the Committee on the Post Office and | 
Post Roads be instructed to consider the propriety of estab 
lishing a post road from Denver, in the Territory of Colo- 
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1 2 rado, vin the eastern base of the Rocky mountains, to Ban- | 
. ge nock City, in the ‘Territory of Idaho, and report by bill or | 
ue ; otherwise. 
Bu MILITARY POSTS IN COLORADO. 
2 Mr. BEN NET also, by unanimous congent, and 
pA, in pursuance of previous notice, introduced a bill 
go 2e ; making an appropriation for military posts in the | 
i Territory of Colorado; which was read a first and | 
i? 
eee 
ta 


amendatory of the homestead law, and for other 
purposes, which was read a first ahd second time, 
and referred to the Committee on Public Lands. 


NEW POST ROUTE. 


Mr. HUBBARD, of Iowa, by unanimous con- 
sent, submitted the following resolution; which 
was read, considered, and agreed to: 

Resolved, That the Committee on the Post Office and 
Post Roads be instructed to inquire into the expediency of 
establishing a post road from Sioux City, in lowa, by the 
way of Yankton, in Dakota, the Niobrarah valley, in Ne- 
braska, and Gallatin, in Idaho Territory, to the capital of 
Idaho Territory. 

COLLISIONS ON THE WATER. 


Mr. ELIOT, by unanimous consent, from the 
Committee on Commerce, reported back bill of 
the House No. 62, fixing certain rules and regu- 
lations for preventing collisions on the water, and 
moved that the same be recommitted to the Com- 
mittee on Commerce, and be printed. 

The motion was agreed to. 


ADMEASUREMENT OF TONNAGE. 


Mr. ELIOT also, by unanimous consent, and 
from the same committee, reported back bill of 
the House No. 119, to regulate the admeasure- 
ment of tonnage of ships and vessels of the United 
States, and moved that the same be recommitted 
to the Committee on Commerce, and be printed. 

The motion was agreed to. 


SMALL-POX IN THE DISTRICT. 


Mr. LOVEJOY. I desire to state to the House 
that the Committee for the District of Columbia, 
under the instruction of the House, have had the 
matter of the small-pox in this District under con- 
sideration, and have received several communica- 
tions from different persons, which I ask to have 
read, 

The Clerk read, as follows: 

January 14, 1864, 

Sir: The undersigned, members of the committee to whom 
a reference was made to examine into the corporate pow- 
ers of the Mayor and City Council of the city of Washing- 
ton, respectfully report, that among the powers conferred 
hy the act of 1820, incorporating the city of Washington, 
and still in force, are the following, contained in section 
seven: 
| ‘*Toestablish a board of health, with competent author- 


| 
| 
| 


| ity to enforce its regulations, and to establish such other | 


of the city.” 
And the following in section eight: 
*'To establish and erect hospitals or pest-houses,”? &c. 
Considering these provisions and the annexed report of 
the Surgeon General, it appears to the undersigned that no 
further legislation by Congress is necessary in the premises. 
All which is respectfully submitted. 
THOMAS T. DAVIS, 
JOHN B. STEELE. 





| Hon. Owen Lovesoy, 

| Chairman Committee District of Columbia. 

Sur@eon Genera’s Orrice, 

Wasuincron City, D. C., January 13, 1864. 
Sir: I have the honor to report, for the information of 

the Committee of the House for the District of Columbia, 


| The vaccination of all children attending the 





i 
regulations as may be necessary to prevent the introduction | I 
of contagious diseases and for the preservation of the health tion, and requesting that some provision be made by Ut 
| 
1 





January 15, 





that, having received authority from the honorable Secre 
tary of War to give hospital accommodation to all such cases 
of small-pox occurring in the District as could not be “i 
vided for by the civil authorities, measures were adopted 
two months since to enlarge the Kalorama hospital and 
upon application by the mayor or superintendent of police 
small-pox patients are at once removed to it for treatment, 

A smail-pox hospital has also been established ai Ajex. 
andria, under similar regulations. Increased facilities for 
vaccination, or revaccination, have been furnished for al 
employés of the Government, and it has been recommended 
to the superintendent of police that an office for gratuitous 
vaccination of all persons be at once opened in a central 
portion of the city. 


public 


| schools, and of all the police and other employés of the 
| city, could be made compulsory, and is respectfully recom. 


mended as a sanitary measure. 
Very respectfully, your obedient servant, 
JOSEPH K. BARNES, 
Acting Surgeon General, 
| Hon. Ower Lovesoy, 
Chairman House Committee of District. 
Mayor’s Orrice, City Hatt, 
Wasuincoton, D. C., January 11, 1864, 
| $rr: Incompliance with yourrequest to inform the com- 
| mittee of which you are chairman what measures had been 
| adopted to prevent the spread of eruptive contagious dis- 
| eases, and what provision made for the care and treat- 
ment of those afflicted therewith, I have the honor to state 
| that the small-pox, which now apparently creates*some ap- 
| prehension in the public mind and alarm in the Houses of 
Congress was, previously to 1861 and the breaking out of 
this rebellion, an event of so rare an Occurrence that it ex- 
cited little or no attention in the community. 

The bringing into the city of thousands, and the crowd 
that usually follows such bodies, if it did not introduce, 
certainly occasioned the spread of the contagion, and in- 
duced me to call the attention of the City Councils to the 
fact of its prevalence in our midst in the following com- 
munication : 

Mayor’s Orrice, City Hann, 
Wasnuineton, D. C., December 1, 1861. 
To the Board of Aldermen and Board of Common Council, 
~ GENTLEMEN: It may not be improper to suggest to your 
| Boards the necessity of making some provision tor the speedy 
| removal of infected persons, the destruction of furniture 
| and wearing apparel, where necessary for the health of 
the community. The rapid spread of eruptive contagious 
diseases renders some action on your part imperatively ne- 
cessary, and must be my apology for calling your attention 
to this subject. 
Very respectfully. 
Ricwarp Wattacn, Mayor. 


| As an additional precautionary measure, the necessity 
| of immediate vaccination was urged upon the community 
| through the daily newspapers, and notice given to all up- 
able to pay that such service would be gratuitously per 
formed by any of the several ward physicians of this cor 
| poration, and in the short period of five months no less than 
| twenty-two hundred and eighty were attended to at an ex- 
peuse to the city of $1,140, or fifty cents in each case, in ad- 
dition to the annual compensation of the physicians. 
Since then the Councils, as necessity required, have made 
appropriations of money fur the enlargement of accommo- 
dations, and the care and treatment of such cases, and for 
that purpose have spent during this time $8,818 27, pro- 
vided for the appointinent of another medical officer, whose 
exclusive duty it is to attend to diseases of that kind, and 
taken care of all persons disposed to avail themselves of 
it, whether citizens or transients, and all followers and at- 
tachés of the Army other than enlisted men or volunteers. 
Until lately the General Government made no provision 
of this kind for certain employés and attachés of the Army 
(unenlisted men) engaged in various capacities in and 
about the fortifications and other places ; persons (soldiers) 
once in service and discharged, and contrabands (negroes) 
who having been in the service of individuals had forfeited 
its protection and were no longer entitled to be provided 
for by it. 
| ‘These, together with the vast number of wives and chil- 
| dren who followed their husbands and parents, and the 
| thousands who flocked to this city in consequence of the 
| war, filled both its small-pox and general hospital, (alms- 
house,) and caused the spread of the disease. Apprelen 
| sive that the approaching cold weather, as is ever the case 
with this disease, would prove an element of its spread, 
and anxious to protect, and as far as possible provide for 
the wants of the community, I addressed on the J 4th of 
| November last the Quartermaster General on the subject, 
| and in response thereto received from the acting Quarter 
| master General the following letter: 











QUARTERMASTER GENERAL’S OFFICE, 

Wasuinoton, D.C., November 21, 1863. 

| Sir: Your letter of the 14th instant to Brigadier General 

| Rucker, calling attention tothe fact that many of the Gov 
ernment employés, other than soldiers and eontrabands, 
afflicted with small-pox are taken care of by the corpora- 


Government for taking care of such persons, was reterre 


| to this office on the 15th instant, with the following in- 


dorsement: / 
| Respectfully referred to the Quartermaster General. 
|  Employés of the Government, under my control, hen 
| attacked with small-pox have always been sent to the Kal- 
| Orama hospital, and there taken care of. 
(Signed,) “D.H.Rvcker, | 
| “ Brigadier General and Quartermaster. 
Very respectfully, your obedient servant, 

Cuas. THOMAS, 

| p . Acting Quartermaster General. 
Richarp Wat.acn, Esq., Mayor of Washington. 

Fearful that the reply of that officer might not be satis- 


factory, I addressed within two days thereafter the — 
tary of War, and received from the War Department 
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1864. 
is San. aS 
subjoined answer, from which you will perceive that not 
only has every possible precaution to prevent the spread of 
the contagion been taken, but likewise ample provision 
made for the care and treatment of all cases that may occur. 


War DePaRTMENT, 
Wasuineton Criry, November 30, 1863. 

sim: The Secretary of War directs me to acknowledge 
the receipt of your communication of the 16th instant, re- 

uesting that some provision may be made by the Govern- 
ment for the care of *“*contrabands”’ and oth than sol- 
diers who are or have been connected with the Army, or 
the camps and forts in the vicinity of this city, Who are 
suffering with the small-pox, and for whose care the city 
authorities are tunable to provide. 

In reply, the Secretary instructs me to say that on appli- 
cation by the mayor, or his authorized assistants, to Sur- 
geon Abbott, Medical Director, such small-pox patients as 
the corporation of this city is not able to provide for will | 
be taken care of. This direction has been given in order to 
prevent the spread of the disease, as the Surgeon General 
reports that ample provision has been made for the care of 
aljsick who have any claim upon the United States, whether 
white or colored soldiers, or employés. 

Very respectfully, your obedient servant, 

Ep. M. Cansy, 
Brigadier General, 4. 4A. G. 
His Honor R. Watitacn, Mayor Washington City, D, C. 


Unfortunately there is no provision for that class of per- 
sons Whose means enable them to dispense with the gratu- 
ity of the Federal Government or corporation, and as there 
is no power in either to force their removal to the hospitals, 
they remain in families in the most populated portions of 
the city, occasioning the spread of the disease and creating 
alarm. 

Very respectfully, your obedient servant, 

RICHARD WALLACH, Mayor. 
Hon. Owen Lovesoy, Chairman, §c., §c. 


Mr. LOVEJOY.- I now report from the com- 
mittee the following resolution, and | ask its adop- 
tion: 

Resolved, That in the judgment of this House it would be 
advisable, asa precautionary measure against the spread of | 
small-pox in the District, fer the city authorities of George- | 
town and Washington to furnish to all the families in said | 
cities the means of vaccination at their places of residence, 
and at the public expense where individuals are unable or | 
unwilling to defray the expense as a private charge, and that 
they require such children as for any reason have failed to 
be vaccinated, to absent themselves from the public schools 
until they shall have complied with the requisitions of the | 
city governments in this respect, and it is respectfully ree- 
ommended to the authorities of said cities to take imme- 
diate action in this direction. 


The resolution was agreed to. 
On motion of Mr. LOVEJOY, the Committee | 


for the District 6f Columbia was discharged from 
the further consideration of the subject. 


PAYMENT OF IIOSPITAL DUES. 
Mr. WASHBURNE, of Illinois, by unanimous 


consent, introduced the following resolution; and 
it was read, considered, and agreed to: 

Resolved, That the Committee on Commerce be directed 
to inquire into the expediency of providing by law for se- 


curing hospital dues from American vessels sold in foreign | 
ports, 











UNITED STATES MAILS. 


Mr. ALLEY, from the Committee on the Post 
Office and Post Roads, reported a bill to provide 
for carrying the mails from the United States to 
foreign ports, and for other purposes; which was 
read a first and second time, ordered to be printed, 
and recommitted to the same committee. 


MAILABLE ARTICLES. 


Mr. ALLEY. [ am directed to report from the 
Committee on the Post Office and Post Roads a | 
bill to amend the law prescribing the articles to 
be admitted into the mails of the United States, | 
and to ask that it be put on its passage at once. 

There was no objection, and the bill was re- 
ceived and read a first and second time. 

The bill provides that articles of clothing, being 
manufactured of wool, cotton, or linen, and em- 
braced in a package not exceeding two pounds in 
weight, addressed to any non-commissioned offi- 
cer or private serving in the armies of the United 
States, may be transmitted in the mails of the 

nited States at the rate of eight cents, to be in 
all cases prepaid, for every four ounces or any 
fraction thereof, subject to such regulations as the 
Postmaster General may prescribe. 

The bill was ordered to be engrossed and read a 
third time; and being engrossed, it was accord- 
ingly read the third time, and passed. 

Mr. ALLEY moved to reconsider the vote by 
Which the bill was passed; and also moved that 
the motion to reconsider be laid upon the table. | 

he latter motion was agreed to. | 


NON. GEORGE L. BECKER. 


Mr. WILSON, by unanimous consent, from | 
le Committee on the Judiciary, reported back | 
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the memorial of Hon. George L. Becker, of Min- | 


nesota, for compensation as a member or repre- 
sentative in Congress from Sea and moved 
that the committee be discharged from its further 
consideration, and that it do lie upon the table; 
which motion was agreed to. 


BRITISH SCHOONER GLEN. 


Mr. WASHBURNE, of Illinois, from the Com- 
mittee on Commerce, reported a bill to indemnify 
the owners of the British schooner Glen; which 
was read a first and second time. 


The bill Alar that there be paid to the own- 


ers of the British schooner Glen $17,150 66, the 
same being the amount awarded as indemnity to 
the parties interested by the district court of the 
United States for the southern district of New 
York, for costs, damages, and expenses, by rea- 
son of illegal seizure of said vessel as a prize. 
Mr. WASHBURNE, of Illinois. If objected 


to, the bill must go to the Committee of the Whole 


on the state of the Union; but I think it ought to | 


lask the Clerk | 


be considered and passed atonce. 

to read the letter of the President. 
The Clerk read, as follows: 

To the Senate and House of Representatives : 


I transmit to Congress a copy of the decree of the court 
of the United States for the southern district of New York, 
awarding the sum of $17,150 66 for the illegal capture of the 
British schooner Glen, and request that an appropriation 
of that amount may be made as an indemnification to the 
parties interested. ABRAHAM-LINCOLN. 

W asSHINGTON, January 7, 1864. 


The bill was ordered to be engrossed and read 
a third time; and being engrossed, it was accord- 
ingly read the third time, and passed. 

Mr. WASHBURNE, of Illinois, moved to re- 
consider the vote by which the bill was passed; 


and also moved that the motion to reconsider be 
laid upon the table, 


The latter motion was agreed to. 
HEIRS OF NOAH WISWALL. 
Mr. JULIAN, from the Committee on Public 


Lands, reported a bill for the relief of the heirs 


of Noah Wiswall; which was read a first and sec- | 


ond time. 

The bill and report were both read. 

Mr. JULIAN. 1 ask that the bill be now put 
on its passage. 

Mr. WASHBURNE, of Illinois. I do not see 
but that this is a just claim. Does it only refund 
$100 to these parties that was twice paid to the 
Government, without interest? 

Mr. JULIAN. The amount has been paid 
twice, and the bill provides for refunding it with- 
out interest. 

The bill was ordered to be engrossed and read 
a third time; and being engrossed, it was accord- 
ingly read the third ume, and passed. 


Mr. JULIAN moved to reconsider the vote by 


which the bill was passed; and also moved that | 


the motion to reconsider be laid upon the table. 
The latter motion was agreed to. 


SECOND ASSISTANT SECRETARY OF WAR. 


Mr. SCHENCK, from the Committee on Mil- | 


itary Affairs, reported back Senate bill No. 50, to 
authorize the President to appoint a Second As- 
sistant Secretary of War, with the recommenda- 
tion that it do pass, and asked that it be consid- 
ered at once. The bill provides that the President 
shall be authorized to appoint, by and with the 


advice and consent of the Senate, for the term of 


one year from the passage of this act, an officer 
in the War Department, to be called the Second 
Assistant Secretary of War, whose salary shall 
be $3,000 per annum, payable in the same man- 
ner as that of the Sceretary of War, and who 
shall perform all such duties belonging to that 
Department as the Secretary of War shall pre- 
scribe or may be required by law. 

Mr. SCHENCK. Mr. Speaker, this bill has 
passed the Senate, and the Committee on Military 
Affairs of this House deem that there is an ¢mer- 
geney requiring that it should be enacted into 
law. The history of the War Department in con- 
nection with this requirement is this: 


An act was passed authorizing the appointment | 


Under it | 


of an Assistant Secretary of War. 
Mr. Watson was appointed, and is still serving. 
Some two years ago there was further legislation 
authorizing the appointment of two additional 
Assistant Secretaries, on account of the great labor 
thrown on that Department during the existing 


| 
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war. The term of these two officers was limited to 
one year. The year expired in the spring of 1863, 
now nearly a yearago. The Secretary of War was 
of opinion that he might be able ta get along with 
such otherassistance as he had in the Department, 
without having theact revived. He has made the 
attempt, and it proves to be, in his opinion,a 
failure. He therefore asks, not that two aces 
Secretaries shall be authorized as before, but that 
the office shall be revived only asto one of them. 
That is the object ofthis bill. Itis proposed that 
there shall be now an additional Assistant Seere- 
tary, and that his term of service shall expire in 
one year from the passage of the act. 

As I propose to call the previous question, I 
shall be glad before doing so to answer any further 
inquiry that members may desire to make in re- 
gard to this matter, 4 

Mr. KASSON. I will ask the chairman of 
the Committee on Military Affairs the only ques- 
tion that occurs to me as Important in this mat- 
ter, which does not relate to the service of some 
officer in such a capacity, but whether there are 
not military officers already in the pay of the 
Government, notemployed in actual service, who 
might be properly employed in this capacity. | 
desire to know whether the Committee on Mili- 
tary Affairs has considered this question, ‘There 








| are some major generals and brigadier generals 
| about Washington, as we have had occasion to 


observe, who do not seem to be actually employed 
in the military service of the Government. 

Mr. SCHENCK. I am perfectly aware of the 
fact that a considerable number of Army officers, 
of high grade, are now unemployed, and | am 
equally aware that it may become necessary, be- 
fore our legislation is ended, if the remedy be not 


| applied from some other quarter, to attempt to 


remedy that evil. Butthis bill is offered for the pur- 
pose of meeting an emergency which cannot well 
be provided for by the detail of an Army officer to 
this position. Colonel Hardee is now detailed 
to the duties. Major Vincent also gives his atten- 
tion toa large number of subjects which would 
come within the province of an Assistant Secre- 
tary. There ave other officers employed in like 


| manner. These officers work from thirteen to fif- 


teen hours a day, and are almost broken down by 
hard work in the endeavor to perform the duties 
of assistant secretary, who should combine, im 
some degree, civil functions with a knowledge of 
military affairs. The Committee on Military Af- 
fairs has come to the conclusion, from inquiry 
at the War Department, that one additional As- 
sistant Secretary of War is required. 

Mr.STEVENS. I think that any person who 
has had much business at the War Reenitinens 
must see the necessity of the passage of this bill. 
We know that Mr. Watson, whom [ think equal 
to anybody that can be appointed to that i 
had his health nearly destroyed in office, and was 
obliged to retire last summer fora season. No 
one will say that he is not entirely competent and 
trustworthy. If Colonel Hardee could remain 
where he is, | think no better man could be se- 
lected. So far as | have seen, he is both capable 
and courteous; but it is not every military officer 
who is fit for a place of that kind. Some of them 
may be good fighters, but very little acquainted 
with the laws of the country, as I think an As- 
sistant Secretary of War ought to be. I think 
that most of the officers who are not employed in 
active service are hardly fit for anything else if 
they are not fit for that. Therefore | would rather 
that a bill of this kind should be passed, so that 
a man may be selected who is acquainted with 
law as well as with business generally. I only 
rose, however, to inquire whether the salary pro- 
vided in this bill is the lowest sum paid to the 
Assistant Secretaries of any of the other Depart- 
ments? I think that at least one of them is paid 
$4,000. ea 

Mr. WASHBURNE, of Lilinois. One of them 
has $4,000 « year; all the others have $3,000. This 
bil provides for the lowest amount, 

Mr. SCHENCK. I now move the previous 
question on the third reading of the bill. 

The previous question was seconded, and the 
main question ordered; and under its operation 
the bill was read the third time, and passed. 


° 
ENROLLED BILLS. 
Mr. COBB, from the Committee on Enrolled 


I Bills, reported as truly enrolled a bill and jomt 











at 


resolutione fthe following titles; when the Speaker 





eiened the same: 


A bill (S. No. 57) declaring the assent of Con- 
gress to an act of the Legislature of the State of 
IHinois therein named; and 

A jointresolution (S. No. 15) amendatory ofthe | 
joint resolution to supply in part deficiencies in 
the appropriations for the public printing, and to 
supply deficiencies in the appropriations for boun- 
ties to volunteers. 

SITTINGS OF A COMMITTEE. | 

Mr. SCHENCK, by unanimous consent, intro- 
duced the following resolution; which was read, 
considered, and agreed to: 

Resolved, ‘That the Committee on Military Affairs be 
permitted to sit during the sessions of the House. 
The SPEAKER. ‘The call of committees for 
reports of a private character being finished, re- 
ports are next in order of business of a public 
character, and under that call the House resumes 
the consideration of the resolution (H.R. No. 
18) explanatory of * An act to suppress insurrec- 
tion, punish treason and rebellion, to seize and 
confiseate the property of rebels, and for other 
purposes,’ which was laid over from yesterday. 


INTERNAL REVENUE, } 

Mr. ELOOPER. I ask leave of the House to 
introduce an amendment to the bill of the House 
No. 122, to increase the internal revenue, and for 
Ido itat the re quest of the Com- 
mittee of Ways and Means. It is a vew section 
in place of section three of the bill, and Lt ask that 
itmay he printed, 

No objection being made, the amendment was 
presented, and ordered to be printed, 


othe I put poses, 


DAKOTA CONTESTED-ELECTION CASE. 

Mr. DAWES. I wish to call up now, if the 
Liouse will permit me, the contested-election case 
of Jayne and ‘Todd, from Dakota ‘Verritory. It 
will iake but a short time to dispose of it, 

‘The SPEAKER. It is a question of privi- 
lege, and the Clerk will report the resoluuion, 

The Clerk read the resvlution, as follows: 
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. i! . . 
be no more doubt as to which of these parties || the time prescribed by law there came 


presents a proper prima facie case than exists to 
the right of any otger one to occupy a seat here 
until some person shows a better right. 
Therefore I am opposed in the outset to this | 
question being sent back to the committee, and to 
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ne 


. . in these 
returns from Pembina, and also another paper 


| stating that he had given no certificate to any other 
person. 

This is the whole merit of the case. The Com. 
mittee of Elections have entered into no investj- 





° i . . 
both of these parties being excluded from a seat | gation as to the genuineness of the vote from Pem. 


seat at this present moment—and it is either Mr. 
Todd or Mr. Jayne—I take it for granted the 
House is capable of deciding that question upon 
the papers. The election at which both of these 
gentlemen claim to have been elected to a seat 
here, and in reference to which both of them have 
presented documents which they call papers con- 
testing the seat, was held on the Ist day of Sep- 
tember, 1862, in conformity to the laws of the 
Territory of Dakota. The Jaws of the Territory 
have constituted the Governor, the chief justice of 
the Territory, and the secretary of the Territory, 
a board of canvassers, to canvass the votes for 
this office, and to make a proclamation of the re- 


sult; and they have alsorequired the Governor of | 


the ‘Territory, in addition to that proclamation of 
the result, to furnish to the gentleman whom they 


| . . ‘ . 
declare to be elected a certificate of this election. 


| from which the returns may not have reached | 
In this case there was no messenger sent | 


It is required by the statute of the Territory 
that this canvass shall be made upon the expira- 
tion of fifty days after the day of election, or 
sooner than that time if all the returns are in. 
There is also a special provision that if the returns 
are not in from all the precincts within that time, 
ou the fortieth day the secretary of the ‘Territory 
shall send a special messenger to any precinet 


him, 
by the secretary of the Territory to any precinct 
in the Territory; but after the expiration of the 
fifty days prescribed by the statute the secretary 
of the Territory and the chief justice of the Ter- 
ritory, two of the three canvassers—the Governor 
being one of the candidates at the election, and 


| the statute providing that if one of the canvassers 


1} 


Resolved, That William Jayne, having presented a cer- || 


tificate in due form of law of his election as Delegate from | 


the Territory of Dakota to the ‘Phirty Eighth Cougress, is | 


entitled to take the oath of office and occupy a seat in this 
House as such Delegate, without prejudice to the right of 
J. B.S. Todd, claiming to be duly elected thereto, to prose- 
cute his contest therefor, according to the rules aud usages | 
of this House. 

Mr. SMITH. Iask the gentleman from Mas- 
sachusetts to allow me to offera resolution in refer- 
ence to this matter, in order that lis remarks upon 
the subject may be addressed to it. 

Mr. DAWES. IL have no objection, 

The amendment, which was read, was to strike 
out all after the word * resolved,’’ and insert in 
lieu thereof the following: 

That inasmuch as neither Mr. Todd nor Mr, Jayne, elaim- 
ants from Dakota Territory, are admitted to a seat in this | 
House, neither of them be sworn now, but the whole sub- | 
jeet be referred back to the Committee of Elections fora 
report upon the merits of the case. | 

Mr.DAWES. The contest at this momentis, 
which gentleman shall occupy a seat here pending 
the contest upon the merits of the case. The Com- 
mittee of Elections had this particular question re- | 
ferredto them upon the first day of the session, and 
the credentials upon which each of these gentlemen 
claims to be sworn In and to occupy a seat were 
referred to the committee. The committee have 
Imd that matter under consideration, and, without 
entering into the question of which of these gen- 
tlemen has actually been elected to the position, 
have instructed me to report that Mr. Jayne, 
having presented certificates in due form of law, 
is entitled to be sworn in and to occupy a seat 
during the contest. 

1 wish to state briefly the facts in the case, and 
then to leave it with the House. I think there 
ean be no doubt, provided the House can decide 
which of them presented credentials here accord- 
ing to the forms of law, that he should be sworn 
in. 1 know of no more reason why both of them 
should be excluded from occupying a seat pend- 
ing the contest than would prevail in the House 
touching any contest to a seat in this body. If 
any one contests the right of another member to 
a seat in this House, there is precisely te same 
reason that both should be excluded pending the 
contest as exists in this case. And if the facts | 
set forth in the report be true, I think there can 





should be himself a candidate he should not par- 
ticipate in the canvass—canvassed the votes as 
they stood inthe secretary’s office, and found Mr. 
Jayne to be elected by 16 majority. The sec- 


retary of the Territory, in conformity with law, |) 


made proclamation of that fact, and declared Mr. 


Jayne to be elected, and this proclamation bears | 


date the 29th day of November of the same year. 
The proclamation was made by the secretary as 
acting Governor, the Governor—Mr. Jayne him- 
self—being absent from the Territory, and the or- 


ganic law of the Territory devolving the duties of |! 


the office upon the secretary during his absence. 
The Governor returned to the Territory before the 
certificate of the fact of histlection was issued to 
him. 


acting Governor ceased. 

When he returned to the Territory the statute 
required the Governor to give a certificate of the 
fact found by the canvassers. Mr. Jayne made 
a certificate of that fact, and signed it himself as 
Governor. Thus the matter stood until about 
nine months after that time, when this same sec- 
retary, without the assistance of either of the other 
canvassers, gave Mr. Todd a paper under his 
hand,and under the seal of the Territory, reciting 
a fact, namely: that though the majority for Mr, 
Jayne was 16, after the canvass was made, and 


| after the fifty days allowed by the statute for re- 


turns to be made had elapsed, there came into his 
office returns from Pembina, which is a precinct 
a great distance from the capital of the Territory, 
and which is known, I believe, to the country and 
in history. These returns were of 125 votes for 
Mr. Todd, and 19 votes for Mr. Jayne. About 
six weeksafter that, the secretary gave Mr. Todd 
another paper, stating that he had not given any 
certificate to any person, or affixed the seal of the 
Territory to any such certificate. Those are Mr. 
Todd’s credentials. Mr. Jayne’s are the procla- 
mation of the secretary and acting Governor of the 
Territory, made in precise conformity to law, de- 
claring him to have received a majority of the votes 
in accordance with law, and also declaring him to 


be elected Delegate from the Territory, and his | 


own certificate, issued by himself in strict con- 


formity to the letter of the law, stating the same | 


facts. Mr. Todd presents only a statement from 
the secretary of the Territory, that subsequent to 


By the same organic law he then became | 
Governor, and the authority of the secretary as | 


| in this House until that question be settled, If || bina, abogt which there is much contest between 
one or the other of them has a right to occupy a | 


|| the two gentlemen, and upon which, I sUppos 
| the right to the seat may ultimately depe Pa 
= > cits. ; y epend, the 
] one alleging it to be a genuine vote, and the other 
| alleging it to be entirely fictitious. It did notcome 
within the scope of the inquiry of the committee 
however, to examine that question at this pre- 
liminary stage. I therefore submit to the House 
| that there can be no question on the prima facie 
cuse,and that Mr. Jayne isentitled to be sworn in, 

I believe that Mr. Todd desires to address the 
House on this question, and I will, therefore 
now yield the floor. When he has been heard, 
I propose to move the previous question. 

Mr. SMITH. | regret to differ with the chair- 
man of the Committee of Elections and with the 
majority of the committee in regard to this case, 
| It is, however, a peculiar case, and one that de- 
serves the serious consideration of the members 
of this House before they vote upon the question, 

Now, sir, an election was held in the Territory 
of Dakota at the time prescribed bylaw. The re- 
turns of certain portions of the Territory were 
| sent in to the secretary ’s office in proper time, and 

the secretary of the Territory, not having received 
the returns from one of the precincts or districts 
of the ‘Territory, Pembina, proceeded, with one of 
the other commission ‘rs authorized by law, to 
canvass the votesand to letermine who was legally 
elected Delegate from the Territory. : 
The reason that the Pembina vote did not get 
in was on account of the Indian disturbances in 
that region, which cut off the communications, 
The law required, however, that returns not re- 
| ceived by the secretary of the Territory in proper 
time should be sent for. That requirement was 
not complied with. Omitting the returns from 
Pembina which had not come im, and counting 
| the rest of the returns, Mr. Jayne appeared 
| to have a majority of 16, and: the secretary of 
_the Territory, in the absence of the Governor, 
issued a proclamation declaring that Mr. Jayne, 
having received a majority of 16, was elected 
Delegate in Congress from that Territory. The 
secretaryalso gave a certificate to Mr. ‘lodd—it 
matters not when or how—that no seal had been 
attached by him to any certificate of election. The 
Governor of the Territory was absent when the 
| canvass was made and when the proclamation was 
issued; but on his return, when he assumed the 
functions of Governor again, he issued a certif- 
cate to himself, sealing it with the seal of the Ter- 
ritory, which should be in the possession of the 
secretary, declaring himself duly elected Delegate 
| in Congress from the Territory of Dakota. ‘The 
secretary of the Territory issued to Mr. Todd a 
| certificate, over his own signature, that he never 
| knew of the seal being attached to any election 
certificate. Subsequently, or about that time, he 
certified to Mr. Todd that the vote of Pembina 
had reached the office and been counted, and that 
the whole returns showed that Mr. Todd had re- 
ceived a large majority over Mr. Jayne for the 
office of Delegate from the Territory. 
The fact that the returns of Pembina were de- 
layed was no fault of Mr. Jayne, or of Mr. Todd, 
| or probably of or person interested. It was 
simply caused by the Indian disturbances in that 
region of country. 
rues the complicated character of the certifi- 
cates on both sides, I have thought it proper, 48 
far as 1 am individually concerned, to present the 
resolution which I have offered as an amendment 








|| Elections. I think that the House should say t 
'| both these gentlemen that neithtr of them is shown 
by the papers presented to be entitled to a seat as 
Delegate, and that the whole matter should be re- 
| ferred back to the Committee of Elections for de- 
|| cision, 
| Mr. WASHBURNE, of Illinois. As I was 
'| out of the Hall when the gentleman from Kentucky 
offered his amendment, | would be glad to under- 
stand its precise terms. | 
The amendment was again read. 1 
Mr. WASHBURNE, of Illinois. I understan 
| the gentleman’s amendment to assume that there 


to the resolution reported by the Committee of 
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has been noelection in Dakota Territory. Ithink 
that either of these gentlemen must havea prima 
facie case. If itbe Mr, Jayne, I am for admitting 
him toaseat, If itbe Mr. Todd, 1 am for ad- 
mitting him, Either of them must have a prima 
facie case; this being merely a preliminary matter 
to determine who is entitled to be sworn in. 

Mr. SMITH. [ was coming to that point. It 
may probably turn out, on examination of the cer- 
tificates, and of the testimony in the case, that 
neither of these gentlemen is entitled to a seat on 
this floor, and that the Committee of Elections 
can do nothing else than refer the whole matter 
back to the people of the Territory. Itis in that 


view that | wish the case to be sent back to the | 


Committee of Elections, so that the committee 
may determine on the merits of the case aud de- 
cide whether either or neither of them is entitled 
to a seat on this floor. 

Mr. HUBBARD, of Iowa. Ido not propose, 
Mr. Speaker, to discuss the merits of the question 
now, but as I reside in the immediate Vicinity of 
this Territory, 1 wish to make a single remark in 
regard to the wishes of its people, They are en- 
tiled to a representative on this floor, and in their 
behalf f protestagainst the adoption of the amend- 
ment offered by the gentleman from Kentucky, 
[Mr. Smitu.] Either one or the other of these 
gentlemen has a prima facie case, and is entitled 
to his seat; and the citizens of Dakota Territory 
are entitled to have the benefits and advantages 
of his representation. There are interests to be 
represented here of importance to the people of 
that Territory, and which demand immediate at- 
tention. I therefore hope that the amendment 
will be rejected, 

Reference has been made to the Pembina vote. 
] donot think that that should control the action 
of the House. A canvass was made at the time 
prescribed by law, and in that canvass Mr. Jayue 
was declared duly elected Delegate of the ‘Terri- 
tory of Dakota, and holds the certificate of the 
Governor of the Territory to that effect. That 
certificate entitles him prima facie to a seat on 
this floor. On the other hand, Mr. Todd has no 
certificate either in substance or in form. He has 
no certificate even if Mr. Jayne were not here 
asking fora seat. Mr. Todd has no certificate 
that would entitle him to be sworn in as a mem- 
ber of this House. 

This, Mr. Speaker, is all that I wish to say on 
the question at thistime. I only rose fur the pur- 
pose of urging upon the attention of the House 
the importance of admitting one of these men 
upon the floor, so that the citizens of Dakota Ter- 
ritory may be represented, 

Mr.GANSON. What Governor was it that 
gave the certificate, and who attached the seal to 
the certificate of election ? 

Mr. "HUBBARD, of Iowa. It was the Gov- 
ernor of Dakota Territory, William Jayne, the 
only man under the laws who could issue that 
certificate. I will state further, and it appears in 
the report of the Committee of Elections, that 
Mr. Jayne holds a certificate in due form from the 
present Governor of Dakota Territory. That 


certificate is based upon the public records of the | 
Territory—a certificate not only from the present 
acting Governor of the Territory, but one that is | 


countersigned by the present secretary of the 

trritory, Mr, Hutchinson, the same man who 
gave those several certificates to General Todd. 

Mr.GANSON. Lama member of the Com- 
luittee of Elections, and have attended every meet- 
Ing, and this morning was the first time that | 
eard any certificate had been given by the pres- 
ent Governor to Mr. Jayne. I do not know 
Whether it came in before the action of the com- 
mitteeon the subject. 1 would ask the chairman 
how this is. 

Mr. DAWES. If my colleague on the com- 
Mittee will read the report he will see that after the 


on was heard by them, the House referred to 
them another certificate given by the present Gov- | 


cate before the committee when they acted on this 
subject was the one which Mr. Jayne issued to 
himself, and upon which thegeal of the Territory 
was not put by the custodian of that seal—not by 
the secretary of the Territory, but without his 
knowledge or consent. 

Mr. HUBBARD, of Iowa. I should like to 
inquire of the genteman from New York whether 
there is any law of Dakota ‘Territory giving the 
custody of that seal to the secretary of the Ter- 
ritory? 

Mr. GANSON. There is no law giving it to 
the Governor, but it is made the duty of the see- 
retary to keep the records of the Territory, and 
consequeutly the seal of the Territory. This cer- 
tificate has never been recorded in the Territory 

; among the public records. | think that the evi 


|, dence is pretty strong, and satisfies my mind that 








shor, and countersigned by the same secretéry, | 


ohn Hutchinson, bearing date December 26, | 


1363. That certificate is appended to the report, 
Now, if any power was left in these parties to 
make new papers 

Mr.GANSON. This certificate was referred 
‘Her the committee had acted on the case, 

Mr. DAWES. So the committee report, 

Mr. GANSON. Therefore the position I took 
WW the commiitce is correct, that the only certifi- 





1] 


it was surrepuliously obtained, especially when 
a person certifies to his own election, 
| Mr. Speaker, I was in favor of leay ing this mat- 
| ter until we had an examination into the merits 
| of the case. The entire evidence has been intro- 

duced and referred to the Committee of Elections. 
| It appears that the proclamation was issued by 
the secretary in regard to the election befure the 
returns from this precinct had been made which 
| changed the result. It further appears that the 
| Secretary omitted, as required by law if the returns 
were not made within forty days from the entire 
| ‘Territory ,to send for them, and that the canvassers 
met, knowing that no returns had been made, and 
that they had not been sent for from that precinet, 
When they did come in tiey clianged the result. 


the first day of the session, and I well recollect 
certified to by himself, caused merriment in the 
| House,and I think thatthe gentieman from lowa 


(Mr. Hupparp) joined in it. | say that there 


cominitiee, and nove before the House; and that 


| when we look tu the returns made, General ‘Todd 


las a majority’of the votes. Whether they are 
to the frauds which it is alleged occurred in some 
of the precincts. The committee have pot inv: s- 
tigated that. It took the ground that it would 
not. | think that the prima fucie case is in faver 
of General ‘odd. The returns show that he has 


| a majority of the votes cast in that Territory. 


Mr. SMITHERS. Before the discussion pro- 
ceeds further, | would be glad to have General 
Todd state lis case, if he desires to do so. 

Mr. DAWES. He has the right to do so. 

Mr. GANSON. After stating the grounds 
upon which I dissented from the report of the 
committee, | intended to yield to General Todd. 


facie case it is not upon the certificate, in my judg- 
ment. And if we go beyond that, and look at 
ihe returns, that prima facie case is in favor of 


that were cast. 

Mr. WASHBURNE, of Illinois. My present 
impression would be that the proclamation issued 
by the acting Governor is a sufficient certificate to 
entide the party holding it to be sworn in. 


be so? 


Mr. WASHBURNE, of Illinois. 





+ 


j 


II 


man from Massachusetts, (Mr. Dawes,] who has 
the law in his possession, will read it fur the ben- 
efit of the gentleman from New York. 

Mr. GANSON. By virtue of whet law is that 
proclamation made evidence here of an election? 

Mr. WASHBURN E, of lilinois, By virtue ol 
the law of the Territory. 

Mr. GANSON. I do not understand that that 
amounts to a certificate at all. 

Mr. WASHBURNE, of Illinois. And allthe 
remainder of the certificates are mere surplusage 
in this case. | think that is sufficient here to en- 
title the claimant to be sworn in. 

Mr. GANSON. That proclamation is notde- 
clared by the statute of the Territory to be any 
evidence entitling a person toa seat. Itis issued 
fur an entirely different purpose. 

And I will state that at the time it was issued 


returns had been made from this distant precinct, | 


and they were on file at the time the proclama- 
tion was issued but not when the canvass was 
made, and the reason they were not included in 


the canvass was that the secretary failed to dis- | 


Mr. Todd, because he has a majority of the votes | 


The gentle- | 
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‘These certificates were all laid beture the Liouse | 


that the production of the certificate of Mr. Jayne, 
was ho proper certificate of election before the 


tu be counted depends upon the testimony relating | 


I wish simply to say that if anybody has a prima | 


Mr. GANSON. By what law is it declared to 


| the great seal of the ‘Territor y. 
| tion only notifies the people of the Territory of 








charge a duty which was made imperative upon 
him; which was that if the returns were not made 
in torty days he should send forthem. Itis known 
here that there were disturbances there so that 
the returns could not reach the seat of govern- 
ment in forty days, and the person who was 
charged with the duty of sending for them should 
have sent a messenger tor them, and when the 
ranvassers met he should have stated that he had 
sent a messenger for the returns, and have re- 
quested them to defer their canvass. They did 
come im in four or five days after the canvasa was 
made, wand when they came in they changed the 
entire result, ' 

For these reasons I am in favor of this Terri- 
tory remaining unrepresented while this investi- 
gation is going on. . 1 do not believe any great 
Injustice will be done thereby, inasmuch as the 
conimittee have the entire tesumony relating to 
the merits of the case. 

Mr. TODD, (contestant.) Mr. Speaker, in ad- 
dressine the House it is my purpose to engage its 
attention but for a few moments. The remarks 
which I shall submit will be confined closely to 
the matter under consideration; and | design to 
follow very nearly the line of argument adopted 
before the Committee of Elections while Investi- 
gating the subject now pending, deferring to a 
future occasion the privilege of entering upon and 
discussing the broader field of the question in- 
volving the ultimate right to a seat in this Louse 
as the Delegate from the Territory of Dakota. 
‘Lhe matter now before the House to be determ- 
ined is, which of two claimants shall be sworn 
ln and occupy the seatas sitting Delegate, pending 
the contest now before the Committec of Elections 
tor its examination. ‘This preliminary question 
is one of fact. No taneled web surrounds its no 
shadows obscure it;-no hidden seerets involve it 
in mystery. itis plain and simple, easy of solu- 
tron, 

Upon my credentials being presented, the Clerk 
of the LLouse of Representatives placed my name 
upon the roll of members. These consisted of 
certain certificates, given by the secretary and 
acting Governor of Dakota. Mr. Jayne presented 
a proclamation issued by the acting Governor, and 
ulso a certificate of election, siened by hims« If, 
but not of record or duly sealed, Upon these 
exhibits the Clerk of the House decided, upon 
the internal evidence, that l, having the largest 
number of votes, duly certified, was entitled, 
prima facie, to the seat as the sitting Delegate, 
The House, however, decided to refer the whole 
subject to the Committee of Elections, without 
admitting either of us to be sworn. | now pro- 
pose to examine these several papers, and will not 
usk that they be read, as they have been read 
already. 

L claim the right to have the oath administered 
to me as the sitting Delegate, upon the papers and 
proofs submitted, for the following reasons: 

‘The credentials presented by Mr. Jayneconsist, 
first, of the proclamation of John Hutchinson, sec- 
retary and acting Governor of Dakota, (Governor 
Jayne being absent,) announcing the result of the 
election, held in Dakota on the Ist of September, 
1562,1n which he proclaims Willinm Jayne duly 
elected Delegate to the Thirty-Eighth Congress. 
This proclamation bears date November 29, 1862; - 
and second, Governor Jayne’s certificate, issued 
to himself January 5, 1863. Upon these he bases 
his claims to # seat as Delegate in Congress from 
Dakota ‘Territory, and asks that he be sworn ta 
that place. L reply, that the proclamation was 
made as claimed, but that such proclamation con- 
fers no right, and of itself cannot clothe him with 
any authority. It may be mtroduced as evidence 
and treated as such, but cannot by the House be 
made the basis lor a seat in this body. [tis merely 
declaratory of a fact; butthe existence of that faet 
does not depend upon the proclamation, but the 
certifeaie, issued by the proper authority, under 
‘The prociamn- 


the result of the election, and for this purpose 
alone was itissued. It might be true or false: in 
neither case can it be resorted to for the purpose 
of sustaining or disproving a certificate of election, 
properly made out and authenticated, 

It will be borne in mind that the point now be- 
fore the House is, which of the claimants is enti- 
tled to the seat upon the papers now presented: 
Mr. Jayne relying upon the secretary ’s procia- 
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mation and the certifieate issued by himself to || ernor of Dakota, or was ever a candidate for Del- 


himself; and I upon a certificate from the secre- 
tary and acting Governor after all the returns were 
received, 

That the proclamation was made, and that it 


is not denied. Such canvass, however, took place 


before all the returns were received and returned || 


to the board of canvassers. 

I desire here to presenta letter addressed to the 
board of canvassers of the election returns in Da- 
kota, ol)jecting to the eanvass being proceeded with 
and concluded until sufficient sacle elapsed for 


the absent returns to be received, and will read it: | 


Yan«xton, Daxotra Terairory, October 21, 1862. 

Gen tiemen: Having been informed this morning by your 
board, at its first session, that all the returns of tie late ter 
ritorial election had been received from the different coun 
ties, with the exception of those from Pembina, I now 
submit that further time should be given for those returns 
to be received. The thirty-third section, chapter thirty 
two, of the Code, requires the board of canvassers to meet 
on or before the fiftieth day after the election. Thattime 
having arnved, you have met according to the statute. 


The thirty fourth section, same chapter, requires that ifthe | 


returus of any county in this Territory shall not be received 


by the secretary of the Territory within forty days after the | 


election, he shall forthwith dispatch a messenger to the 
clerk of the county whose returns have not been received, 
fora copy of them. This has not been done, as I am in- 
formed by the secretary. ‘The import, by fair and reason- 
able construction of this section is, that due and reasonable 


time shall be given for this messenger to go and return to | 


the county whose returns are wanting, and I object to the 
closing of the canvass until such time shall have been 
granted and clapsed. The county of Pembina is an essen- 
tial element in this canvass, aud the rights and privileges 
of its citizens should be so far. respected as to afford them 
the opportunity of being represented by the returns, 

itis well known that a cruel and relentless savage war 
rages upon the northeastern border of this Territory, dis- 
turbing, if not intercepting, the communication between 
Pombina and the capital, and that we have every reason to 
believe thatthe returns from that county have been delayed 
from this cause. Therefore it is eminently proper thatthis 
canvass should be delayed until sufficient time has elapsed 
for the communications to be adjusted or reopened and the 
returus received. And [ have no doubtthat they will still 
be here as soon as it is practicable for a messenger to pass 
through the country, and for these reasons [ ask the can- 
vass be not closed until such time. 

The last advices from Pembina that I know anything 
about are to the 26th of August, in which it is stated the 
returns will be forwarded iinmediately after the election, 
and I attach the certifieate of the postmaster of this place 
of the date of its postmark and its receipt here. 

Genticmen, itis not to be disguised that there isa deep 
seated feeling in the minds of the people of Dakota in re- 
gard to your award of the certificate of election, in view of 
the great, glarent, and patent frauds which have been com- 
mitted against the dignity of the Territory and the rights of 
individuats, and with you rests the responsibility. 

fam, very respectfully, your obedient servant, 
J. B.S. TODD. 
To the Honorable the Board of Canvassers of the ‘Terri- 
torial Eleetion of Dakota Territory, Yankton, D. T. 


The secretary of the Territory failed to comply 
with the thirty-fourth section, thirty-second chap- 


ter, of the laws of Dakota, which requires him to | 


dispatch a messenger to the elerk of the board of 
county commissioners within forty days after the 
election, im case the returns are notreceived. The 
object of this law is to prevent any canvass by 
the board until all the returns were received; and 
the candidate duly elected cannot be deprived of 
his seat by the neglect of the secretary to perform 
a duty enjoined upon him by law. 

The proclamation, then, was not issued upon 
the canvass and result of all the votes, but only 
upon the canvass and result of partial returns, 
and hence was imperfect and incomplete. Upon 
such canvass Mr. Jayne is declared elected by a 
majority of 16 votes. It is therefore submitted 
whether Mr. Jayne can rely at all upon the pro- 
clamation for the purpose of strengthening his 
own certificate of clection, and whether the House 
must not determine the issue in the first instance 
upon the question raised by the two certificates. 


tiow, then, stands the case when tried by the | 


standard of the certificates? The certificate of 
Mr. Jayne bears date January 5, 1863. This is 
signed by William Jayne, Governor of Dakota, 
and issued to William Jayne, declaring himduly 
elected as Delegate to the Thirty-Eighth Con- 
= lt would be charitable to presume that 
‘illiam Jayne, Governor, and William Jayne, 


Delegate, were two different and distinct persons, | 


as it could hardly be supposed that a man oceu- 
pying the exalted position of Governor would so 
far forget himself as to become the author of his 
own certificate in a closely contested electioh. 
repeat that such would be the presumption if not 
forced to a different conclusion by the fact that 


no other man of the name of Jayne was the Gov- 


|| upon which he relies for his seat, to himself. 
stated correctly the canvass of the vote at the time, | 


egate from that Territory. The two are one and 
identical. 


Governor Jayne, then, issues the certificate, 


This, I affirm, he could not do unless he procured || 
the secretary of the Territory to attach the seal, | 





“‘ chacun @ son gout.’’ The certificate, to Be valid, 


must have the seal of the Territory attached. The | 


secretary is the custodian of seals, his office the 
depository of it, and no other person has the right 
to use it. 
its use, and if surreptitiously obtained and the 
impression made without his knowledge and sanc- 
tion, such fact being made to appear, the docu- 
ment thus falsely sealed is not sealed at all, and 
of course void as a sealed instrument. This cer- 
tificate is not attested or counterstgned by the 
| secretary. The organic act of Dakota, section 
three, requires the secretary to ‘* record and pre- 
| serve all the acts and proceedings of the Governor 
in his executive department.”’ 
The Secretary, under date of September 26, 
1863, certifies that he had issued no certificate of 
| election to any person as Delegate from Dakota, 
| that there was no record in his office of any such 
| certificate having been issued, and that he had no 
| official knowledge of the seal of the Territory hav- 
ing beew affixed to any such certificate. How then 
|| came the seal upon Mr. Jayne’s certificate? The 
|| secretary did not place it there, yet he was the only 
|| person who had authority to do so. 
| There is no record of the certificate, no record 
of the seal, and no such certificate has ever been 
\| issued or recorded by the secretary. It is true 
|| Mr. Jayne issued a certificate to himself. But 
|| where did he obtain the seal? As Governor the 
seu! does not belong to him, nor is it under his 


|| authenticating documents issued to himsclf. 
Painful as it is to contemplate, I am reluctantly 
forced to the conclusion that Governor Jayne not 
only issued the certificate to himself, but, without 
the knowledge of the secretary of the Territory, 
obtained the seal of the Territory, and attached it 
to his own certificate. Upon this certificate he 
asks to be invested with all the rights and privi- 
leges of a Delegate in Congress. Had there been 
the slightest necessity for such conduct on the 
part of the Governor, this great breach of exccu- 
tive propriety might be palliated; but such was 
not thecase. When the proclamation was issued, 
November 29, 1862, and signed by the secretary, 
as acting Governor, why was not the certificate 
then issued to Mr. Jayne, as mandatory by our 
law, section thirty-three, chapter thirty-two, or, 
if not then, why not afterwards? For it was not 
only mostclearlyproper for the secretary, as acting 
Governor, to issue the certificate of election to Mr. 
Jayne,providing he waselected, butit was his duty 
todoso. Why, I repeat, does Mr. Jayne assume 
to act in his case, declare himself elected, issue his 
own certificate, procure the seal without the knowl- 
edge or consent of the secretary, authenticate his 
own certificate, when there was no necessity for 
|| all this? Only one conclusion can solve this 
strange conduct of the Governor, and that is that 
the delayed returns having been received changed 
the result as announced by proclamation, and, 
shunning the test of truth, he took the nearest and 
surest road to the object of his aspirations by is- 
suing his own certificate to himself. Itis true the 
law contemplates the issuance of certificates by 
| the Governor; but surely not when he is a party 
|| Interested. ‘This is one of those exceptional cases 





upon the bench sit in judgment upon his own 
conduct or decide a case in his own favor, or the 
marshal execute a writ upon himeelf for his own 
arrest, as the Governor to confirm his own acts 
by which he was to derive benefit and advance- 
| ment, the law being equally directory in these 
| several cases. 





Mr. Jayne, how is it in relation tomy own? Be 
its character as it may, construe itas you will, it 
is issued by the proper authority—the secretary 
of the Territory and acting Gtvernor. Itis duly 








| 

1 sealed; it comes from a disinterested officer in the 
It is dated August 15, 
|| 1863—it is true nearly a year after the election; 
but as the Thirty-Eighth Congress did not con- | 
is is immaterial, | 


| discharge of official duty. 





vene for some months after 


and then it would be manifestly improper— | 


He, and he alone, is responsible for || 











|| control, and most certainly not for the purpose of 








not provided for by law. As well might the judge | 


Such being the condition of the certificate of 








January 15, 


— 





and if issued in time to take my seat, then it jg 
sufficient. From the certificate it will be seen that 
my majority is 90 votes., This certificate ig js. 
sued after the receipt of all the returns, and must 
revail over that held by Mr. Jayne, issued to 
imself, upon a canvass of only partial returns 
Asan additional reason forclaiming this seat and 
certainly one which will have great weight with 
the House, I invite attention to the contested cage 
from Nebraska before the Thirty-Seventh Con. 
gress. Mr. Morton held the first, and of course 
elder, certificate, issued by the Governor in due 
form. It was based upon the report of the board 
of canvassers declaring him duly elected. Man 
months after the issuance of this certificate the 
Governor issued another certificate, without fur. 


| ther canvass, upon his own volition, and gave jt 


| to Mr. Daily. 


In this certificate the Governor 
assigns his reasons for giving it. 

There is only this difference between the con- 
tested case of Nebraska and the one before the 
House from Dakota. This difference is an im- 
portant one in support of the position I assume, 
and I ask attention toit. In the one, Governor 
Black issued the first certificate after all the re- 
turns were received and canvassed, and justifies 
himself for issuing the second on the ground that 
a portion of the returns before the board of cay- 
vassers was a fraud throughout. In the case from 
Dakota, the first certificate was issued upon in- 
complete returns, and the second one recites this 


| fact, and shows my majority to be 90 votes, as 


ascertained from full returns. 

It will thus be seen that the present case is 
much stronger in support of the position [ assume 
than was that from Nebraska in favor of the claim 


| of Mr. Daily, who held the junior certificate. In 


his case the Governor, upon his own volition, 
sets aside the vote of a precinct counted by the 
board of canvassers for Mr. Morton; and in the 
present case the acting Governor includes the vote 
of a district which was not before the board of 
canvassers at the time of the canvass, but which 
when received changed the result of the count. 
In one case the vote of a precinct was rejected; 
in the other the returned vote was counted. Yet 
the House of the Thirty-Seventh Congress gave 
Mr. Daily his seat, holding as he did the junior 
certificate, based upon the opinion of the Gov- 
ernor that the board of canvassers had included a 
fraudulent vote in awarding Morton’s certificate. 
Upon precedent and parity of reason the House 
cannot but award me a seat, claimed by virtue of 
a junior certificate, based upon complete returns 
made to the secretary of the Territory in conform- 
ity with law. 

For these and kindred reasons which will sug- 
est themselves to the consideration of the House, 
submit the case to it in the full assurance that 

its decision will be governed in a spirit of equity 
and with wisdom. 

Mr. SMITHERS. I desire to ask the gentle- 
man how he claims that the certificate of John 
Hutchinson of the mere fact of the number of 
votes dated on the 15th of August, 1863, is a cer- 
tificate of election, when the same John Huteh- 
inson, on the 26th of September, certified that he 
had never issued any certificate to anybody? 

Mr. TODD. In the argument I made before 
the committee, I did not claim that the certificate 
I presented was in due form of law. | also de- 
nied that the certificate of Jayne was in due form 
of law, and it was so conceded. 

Mr.DAWES. I demand the previous question. 
The previous question was seconded, and the 

main question ordered to be put. 

Mr. DAWES. I have one word to say now 
in reply, as I am entitled to close the debate after 
the main question is ordered. 

The gentleman from New York [Mr. Ganson 
and the member from Kentucky, [Mr. Smits, 
both members of the committee, and the contest- 
ant, place this matter upon the ground that there 
is no official evidence here that can be taken notice 
of by the House of the election of Mr. Jayne 
as Delegate from that aa I call the at 
tention of the House to what the secretary, the 
acting Governor, oe in obedience to the law 
upon thatsubject. ‘I'he law says that in this case 
the secretary and chief justice shall, upon the ex- 
piration of fifty days from the day of election, 
canvass the votes. Of course they must canvass 
the vote as they stood upon the fiftieth day. Their 
duty is prescribed by law, and that is to canvass 
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the vptes as they stood upon that day. No vote 
coming in after that day can they, by any provi- 
sion of law, take notice of. he question is 
whether we have any evidence that, according to 
the provision of law in Dakota, this man Jayne 
had a majority of the votes. The law makes it 
the duty of the secretary, then acting Governor, 
to declare the result, and this is what he says: 

«{, John Hutchinson, secretary and acting Governor of 
the Territory of Dakota, do hereby proclaim that at agen- 
eral election——”’ 

Mr. SMITH, (interrupting.) I desire to ask 
the chairman of the committee a question: whether 
the law of the Territory of Dakota is that the 
canvassers shall act upon that particular day, or 
shall proceed to canvass on that day? 

Mr. DAWES. The law says: 


“Jt shall be the duty of the secretary of the Territory, 
with the chief justice?’— 


I leave out the Governor— 


“ora majority of them, to proceed within fifty days after 
the election, and sooner if the returns be received’?— 

But it shall be their Guty at any rate within fifty 
days after the election— 

«19 canvass the votes given for Delegates to Congress, and 
other territorial officers.” 

Mr. SMITH. I would ask the gentleman 
whether by that language these commissioners are 
required to close the canvass within fifty days, or 
if itis not their peivilege to go on until the can- 
yass is completed ? 

Mr. DAWES, [take it that if itis their duty to 
proceed within fifty days it is their oe to pro- 
ceed upon the canvass as it stood upon the fiftieth 
day; that fifty days are given for returns to be 
made; and that returns made after the expiration 
of the fifty daysare out of time; and that whether 
those returns shall be counted or not here before 
the ultimate tribunal, is a question upon the mer- 
its of which the House must decide, as also upon 
the character of the returns themselves. 
oficers of the Territory had no other duty to 
perform but to canvass the votes returned within 
the fifty days. There can be no question about 
that, And then it is made the duty of the acting 
Governor to proclaim the result. The language 
of the law is, ** and shall also issue a proclamation 
declaring the election of such person.”’ 

Mr. SMITH. Suppose there had been a dis- 
turbance at the capital of Dakota at the time the 
commissioners ought to have been in session to 
canvass the votes, to such an extent that they 
could not meet on that day, and no returns had 
come in in consequence of the disturbance; could 
they not at a subsequent period have proceeded 
to determine the election? 

Mr. DAWES. No doubt if there had been a 
disturbance at the capital of the Territory, so that 
the canvassing officers could not discharge their 
duty, neither of these parties would have been 
here with evidence of their action on that day, 
and they must have made out the best case they 
could before the committee and the House; but as 
there was no disturbance at the capital, or in the 
Territory, and there being no evidence and no 
pretense that there was such disturbance, it is 
entirely a matter of suggestion on the part of my 
friend from Kentucky, and it is hardly within the 
provinee of the Committee of Elections or of the 

ouse to speculate on what would have been the 
condition of things had there been such disturb- 
anee in the Territory that the officers could not 
do their duty. Fortunately for this case the of- 
ficers did do their duty and had no obstacle or 
disturbance in the way of their doing it fully. 

Mr. SMITH. Then, if it is true in regard to 
‘he capital orto the whole Territory, I would ask 
the gentleman if the rule does not apply to the 

istrict of Pembina, where there were such dis- 
ene that*the vote could not be sentin in 

e? 

Mr. DAWES. I shall havea word to say upon 
that subject if my friend does not use up my hour. 
: have read the law of the Territory, and it is the 
‘ame as the organic law, which provides that the 
—_ Governor shall proclaim who has been 
th on after these canvassers shall have met on 

e fiftieth day and examined the votes. And in 


this case the acting Governor says: 


“1, John Hutchinson, secretary and acting Governor of 


y of Dakota, do hereby proclaim that at a gen- 
n held on the Ist day of September, 1862, in said 
William Jayne received a majority of the votes 


the Territor 
eral electio 
Territory . 








i. Vege 
But the || pired the balance of the Territory may have sent 


in returns which may be on file in the office of |) 


THE 


| 

| “ep ; 

but he says that it is evidence of the fact, 
| 





cast for Delegate to Congress, and was therefore duly elect- 
ed Delegate to the Thirty-Eighth Congress of the United 
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a] 
States.”’ 


He proclaims that fact, and he proclaims it in 
obedience to law. It was his duty to proclaim 
it. Whatfor? That he whom itconcerned might 
take notice of the fact. 

Now, the contestant (Mr. Todd) says that that 
does not constitute the fact that he was elected, 
I ad- 
mit that it does not constitute the fact, but these 
men were appointed toascertaina prima facie ttle 
and to certify the fact; but the contestant says 
that the certificate is the fact itself; thatisto say, 
that if he held the certificate that would be con- 


clusive upon us, Neither the one nor the other 
makes the fact. 


Mr. STEELE, of New York. 


I would ask the | 


| found it necessary to go into evidence of the fact | 
why they did not go into all the evidence, and | 
give us the case on the merits. 

Mr. DAWES. For the plain reason that the | 
House referred these certificates to the Commit- | 
tee of Elections to pass upon this very point, 
They propose at some future day to enter into 
the merits and to sift these Pembina returns to 
the satisfaction, I trust, of both these contestants 
and of the House. 

Mr. FARNSWORTH. I wish to ask the gen- 


gentleman from Massachusetts if the committee || 





tleman from Massachusettsa question for inform- 
‘ation. If I understand the gentleman correctly, 
he holds that the law would require the board of 





canvassers to proceed to canvass the votes within | 


the fifty days. Now, suppose that but one pre- 
cinct in the Territory should have made its return 
within the fifty days, would it be the duty of the 


the secretary of the Territory and which would | 


Mr. DAWES. Certainly, Mr. Speaker, no | 
man would be entitled to a seat here onany such | 
state of factsas that. | mightsuggest to my friend | 
w supposable case in hisown district which would | 
have just as much foundation in fact as that which 
he suggests in regard to this case. But there is 
no such case here. I take it that it is the duty of 
the Committee of Elections, when they enter on 
the examination of the merits of the case, to find 





out which of these parties received a majority of | 


| board of canvassers to canvass the vote of that | 
| precinct and declare an elecfion, and would the 
person thus declared to be elected be entitled toa | 
| seat here although after the fifty days had ex- | 


change the result of the election? | 


all the legal votes cast, and to see to it, so far as | 
that committee is able, that the House give to | 


that man, and to none other, the seat. 


But the | 


question is now which of them is entitled to a | 


seat until the final action of the House on the | 
merits of the case. 
Mr. FARNSWORTH. The gentleman from 


Massachusetts misunderstood my question. The 





point I want to get at is this: whether, if all the || 


precincts but one had sent in their returns, or if 
only one out of all had sent in its return, that 


would change the principle of the case. |} 


Mr. DAWES. Mr. Speaker, I will be obliged 
to husband the rest of my time; but | think I | 
have answereg@sthe gentleman. If he calls upon | 
the canvassers of the Territory to perform their 
duty, he must look to the laws of the Territory 
and see what that duty is. 
upon them is to canvass such votes as are returned 
within fifty days, they have discharged their duty 
when they have canvassed such votes. 


I was asking the House to listen to what the | 


acting Governor, John Hutchinson, in obedience 
to the law, has proclaimed to all the world—thatall | 
the world may take notice thereof—that William 
Jayne had a majority of the votes cast, and was 
duly elected. He does not state how much the 
majority was, nor is he required by law to doso. | 
But he is required by law to declare by procla- | 
mation which of the parties is elected, and he has | 
so declared. Now, suppose there was no certifi- 
cate beyond that. 
very much offended in his sense of propriety be- | 
cause the Governor afterwards made out a cer- 
tificate of the fact to himself. He says he could 
notdoit. Well,evenif he could not, what would 
be the state of the case? Here would be the legal | 
official proclamation of the fact under the hand | 


If the duty imposed || 


237 
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of the acting Governor and with the seal of the 
Territory; and that, he says, is evidence of the 
fact. Now,can he deprive William Jayne of the 
benefit of that position? Suppose nobody had 
given him a certificate. This proclamation is 
wecisely that evidence which the members from 
Maryland brought here at the commencement of 


| the session, and which, bya large vote, the House 


declared sufficient to entitle them to take their 
seats as members. It was a proclamation of the 
Governor of Maryland, and nothing move, that 
these five men had received a majority of the 
votes, and were duly elected. The only title they 
have to their seats here is exactly such a procta- 
mation as John Hutchinson made toall the world 
that Mr. William Jayne was elected. 

Mr. TODD, (contestant.) I ask the chairman 
of the Committee of Elections to have the good- 
ness to state the wordsof the law, The law says 
that the certificate shall be made by the Governor, 
and also a proclamation of the fact. Hence the 


| proclamation itself is not the evidence in the case. 


The certificate is made the evidence; and the proc- 
lamation follows. By all fair and just construc- 
tion no other import can be given to the law. 

Mr. DAWES. I was supposing, Mr. Speaker, 
that the acting Governor, or anybody having 
authority to give acertificate, should retuse to do 
so; and then | said thatthe gentleman, Mr. Jayne, 
would be here precisely as the Representatives 
from Maryland are here, and whose merits were 
presentetl to the House by a proclamation read 
at the Clerk’s desk. Itis precisely that case; not 
a particle of difference. Now, without any cer- 
tificate, it would be perfect; but does a poor cer- 
tificate hurt it? Does a certificate which nobody 
ought to have given hurt it? Certainly not. The 
law says the Governor shall give a certificate. The 
law alsogays that nobody else shall give it. The 
law made William Jayne Governor when he got 
back to the Territory. Who else could give the 
certificate but William Jayne? Thecontestantsays 
it is A casus Omissus—that there is no provision of 
law for anybody to give acertificate. I take that 
to be the case. Then he is here with everything 
the law requires of him. He is here with the 
yroclamation of the acting Governor, given while 

Villiam Jayne was out of the Territory. And 
when William Jayne came back into the Terri- 
tory nobody but himself could give a certificate. 
He therefore comes here with all that the law re- 
quires of him and all that the law could give him. 
William Jayne performed nothing but ministerial 
duty in giving the certificate. He did not pass 
upon the returns. He did not pass upon the num- 
ber of votes. He certified merely what others 
had canvassed. 

Is it the first time that a man has certified to 
what others have done touching his own case? 
Does not the register certify to the record of his 
own deed? Cannota president of a corporation 
give himself certificates of stock in his corporation 
when the law requires the president to sign the 
certificates of stock? Whenthere is a ministerial 


| duty to be performed by a man there is no-im- 


propriety in his performing it, whether it refers 
to himself or to anybody else. There was nothing 
pertaining to this canvass in the Territory in 
which Mr. Jayne interfered, but, as the Governor 
of the Territory, it was conceded by the contest- 
ant and everybody else he was the sole person 
who could give thiscertificate. If that certificate 
is required the law is fulfilled, and if it is not re- 
quired the law is fulfilled. 

Whatcame after this? Who certified that there 
are any other votes but those which have been 
passed upon? The law required the canvassers to 


| dothis, but the canvassers have never done it. John 


Hutchinson assumes to tell J. B.S. Todd that there 


| were votes there, but John Hutchinson was not 


authorized to say that by the law. It is true that 


| the board of canvassers have never attempted to 


The gentleman contestant is || 


canvass those votes returned afterwards, So that 
there is no evidence, not a particle of evidence ac- 
cording to the requirements of law that we can 
take notice of, that there is a single vote from 
Pembina. 

Mr. GANSON. I ask whether it was not con- 
ceded by both sides that those votes were returned. 

Mr. DA WES. I understand my friend part 
of the time to argue this according to the provis- 
ion of law, and | will not say that the rest of the 
time hetravelsoutofit. I submit that there is not, 











a 


and never has been, any evidence before the com- 
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{ submit that the certificate presented by Mr. || 


mittee or the House, no evidence contemplated-|) Morton last Congress, for which the gentleman 


by the law, that there wasa vote cast in Pembina. 
The reasou | say so ts this: the law says that 
three canvassers, ora majority of them, and they 
alone, Shall state it. John Hutchinson had no 
more business to say that than he had, on the 25th 
of December, 1863, to make the certificate which 
is appended to the reportof the conmittee. The 
last act of John Hutchinson in this, not drama, 
but in this farce, after taking a survey of the field 
of his duty, was on the 25th of December, 1863, 
the last Christmas we have had, to certify that 
Mr. Jayne, and he alone, has been elected, and to 
yut the great seal on it, and my friend says that 
ie is the sole custodian of the seal of the Terri- 
tory. 

Mr.GANSON. Wasit notconceded that those 
votes were cast, and is that not some evidence? 

Mr. DAWES. My friend knows that I cannot 
disclose what took place in the committee room, 
as that would be a violation of rules. While he 
aud | are trying to argue this case as well as we 
can upon the papers, L will suggest to him that no- 
body said anything more than this, that the paper 
purporting to contain so many votes, namely: 
125 for Todd and 19 for Jayne, was put into the 
secretary's hands after it was ascertained how 
many were required to make the majority the 
other way. ‘Thatis all that was conceded, and 
that is all that can be conceded, 

One word more about the seal which Mr. Jayne 
used. It is stated that Mr. Jayne had no author- 
ity to use this seal. ‘There is no requirement of 
law to put that seal upon the certificate. It was 
a work of supererogation, but, being a beautiful 
one, we have it in these papers five times over. 
The board were functus officio atter having dis- 


charged their duties ae canvassers in this case, | 
and they became humble citizens of Dukota'ler- | 


ritory. ‘That is all there is of it. Thereis no law 
requiring the Governor or the secretary to keep 


the seal. 1 suggest that one or the other shall | 


take it and use it, or have the custody of it. They 


have not done it, and [| do not wonder that they 


both have a right to use it, 
Mr. Speaker, this is a case like that from Ne- 


braska last year. I can refer to the position of || 


as many of the members of the Committee of 
Elections as were then here, that after those can- 
vassers performed their duty, and gave a certfi- 
cate according to the requirements of law, as was 
done iu that case as well as in this, they had per- 
formed their whole duty. When we take into 
consideration the faciliues in new ‘Territories, if 
we alluw constant modifications of their returns, 


the whole thing will be as changeable as the fleet- | 


ing cloudsofApril. We would never know when 
the election had been determined. While we are 
settling this case here the secretary assumes the 
right to send usa new certificate, dated 25th of De- 
cember, 1563, as to the whole facts. Perhaps be- 
fore the committee pass on the merits of the case 
we shall have stillanother one. There is no tell- 
iug what Protean shapes the case may assume. 
‘The Committee of Klections present the author- 
itative proclamation of the secretary, under the 
seal of the Territory, that William Jayne has 
been elected. If you want anything more, we 


present a new certificate signed by both the Gov- | 
ernor and this same secretary a litth more than | 


fifwen days ago, declaring not only that Jayne 


was elected, but, in the language of my friend | 
from Connecticut, (Mr. Demine,] that nobody | 


else was. 
Mr. GODD, One question to the gentleman 
from Massachusetts. Was not that certificate, 


dated the 25th of December, 1863, issued by the 


Governor of the Territory, sealed with the seal 
of the Territory, and countersigued by the secre- 
lat y? 


Mr. DAWES. Certainly it was; and the cer- | 


tifeate from Nebraska, to which the gentleman 


referved, was signed by the Governor alone, and | 
had nemher the signature of the secretary nor the | 


seal of the Te rritory. 
Mr. TODD. | only wish to call the attention 
of the chairman to the fact that he stated that the 


ceruficate was issued by the secretary. It was | 
issued by the Governor, and sealed and counter- | 


signed by the secretary. 


Mr, DAWES. Certainly. I suppose they 


thought they would stop all cavil this time; bat |! p- m.,) the House adjourned. t 


| from Indiana [Mr. Voornees] and myself voted, 
| was a certificate signed by the Governor alone, | 
and had neither the seal nor the secretary ’s name 


upon it. | 
The question recurring upon the amendment | 

| offered by Mr. Surrn, | 
| Mr. SMITH called for the yeas and nays. 
| ‘The yeas and nays were ordered. ed 
The question was put; and it was decided in || 
the negative—yeas 66, nays 78; as follows: I] 


YEAS—Messrs. James €. Allen, William J. Allen, An- || 

| cona, Anderson, Baily, Augustus C. Baldwin, Jacob B. || 
Blair, Blivs, Brooks, Chauler, Clay, Cofiroth, Cox, Cravens, |] 
Thomas T. Davis, Dawson, Dennison, Eckley, Eden, Ed- || 

| gerton, Eldridge, English, Farnsworth, Finck, Ganson, | 
|| Grider, Griswold, Harding, Herrick, Holman, William | 


Johnson. Kalbficisch, Kernan, Lazear, Le Biond, Long, | 


O'Neill, Pendleton, William H. Randall, Robinson, Rogers, | 
James 8. Rollins, Ross, Smith, John B. Steele, Stiles, 
| Strouse, Stuart, Sweat, Thomas, Webster, Whaley, 
| Wheeler, Chilton A. White, Joseph W. White, Winfield, | 
| and Fernando Wood—665. 
NAYS—Messrs. Alley, Allison, Ames, Arnold, Ashley, | 
John D. Baldwin, Baxter, Beaman, Francis P. Blair, Blow, 
Boutwell, Boyd, Brandegee, Broomall, William G. Brown, 
Ambrose W. Clark, Freeman Clarke, Cobb, Cole, Cres- 
well, Henry Winter Davis, Dawes, Deming, Dixon, Don- 
| nelly, Driggs, Eliot, Frank, Garfield, Hale, Higby, Hooper, | 
Hotelikiss, Asahel W. Hubbard, John H. Hubbard, Hul 
| burd, Julian, Kasson, Francis W. Kellogg, Orlando Kel- 
logg, Loan, Longyear, Lovejoy, Marvin, McBride, Mc- 
Clurg, MeIndoe, Samuel F. Miller, Moorhead, Morrill, 
Danict Morris, Amos Myers, Nelson, Norton, Charles 
ONeill, Orth, Patterson, Perliam, Pike, Pomeroy, John | 
| H. Rice, Edward H. Rollins, Schenck, Scoticid, Shannon, 
Smithers, Spalding, Stevens, Tuayer, Tracy, Upson, Van 
Valkenburgh, Elihu B. Washburne, William B. Washburn, 
Williams, Wilder, Wilson, and Windom—78. 


| 


} 
| 
| 
} 
| 


During the call of the roll, 
| Mr. COBB stated that Mr. Sioan was detained 
| from the House by severe illness in his family. 
Mr. O’NEILL, of Pennsylvania, stated that 
Mr. L. Myers was absent from the Llouse for the 
| same reason, 
Mr. ODELL stated that Mr. Sressins was ab- 
sent on account of illness. 


then agreed to. 
Mr. DAWES moved to reconsider the vote by | 
which the resolution was adopted; and also moved | 
that the motion to reconsider be laid on the table; | 
which latter motion was agreed to. 
Mr. Jayne then appeared at the Clerk’s desk | 





| and qualified by taking the oath prescribed by 

| the act of July 2, 1862. | 
| ADJOURNMENT OVER. 

/ ° . . 

Mr. BLAIR, of West Virginia. I move that 
| when this House adjourns it adjourn to meet on 
Monday next. 
| ‘The motion was agreed to, 

} 
LEAVE OF ABSENCE. 
| Mr.POMEROY. I desire to inform the House 
that Mr. Lirrtesoun has been absent from the 
House almost the entire time since its organiza- | 
tion in consequence of severe sickness, and it will | 
probably be some weeks before he will be able to 
resume his seat here. [ask the House to grant | 
to Mr. Lirriesonn indefinite leave of absence. 
Leave of absence was granted, 
PAY OF OFFICERS IN WESTERN DEPARTMENT. | 
Mr. McCLURG. I move that the House now 
proceed to the business upon the Speaker’s table. 
The motion was ugreed to; and the House pro- 
ceeded to consider the only business on the Speak 
er’s table, being an amendment of the Senate to 
a bill of the House (No. 35) to provide for a de- | 
ficiency in the appropriation for the pay of officers 


‘| and men actually employed in the Western depart- | 
|| ment, or departmentof Missouri. 
1 The amendment, which was to insert after the 
|} word * valid,’’ in the fifteenth line, the words,- 
|| such payments to be made by the paymasters 
|| of the United States Army,”’ was agreed to. 
| Mr. McCLURG moved to reconsider the vote 
by which the amendment was agreed to; and also 
|| moved to lay the metion to reconsider on the | 





| And then, on motion of Mr. BROWN, of West | 


| 


| Virginia, (at forty-five minutes past two o’clock 


Marey, McAllister, MeDowell, McKinney, William H. | whic 
| Miller, James R. Morris, Morrison, Noble, Odell, John || 


So the amendment was not agreed to. | 
| 
| 


| The resolution offered by the committee was || ° ‘sa ; ae as 
|| In the appropriations for the public printing, and 


table. i 
The latter motion was agreed to. 1 
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IN SENATE. 
Saturpay, January 16, 1864. 


Prayer by the Chaplain, Rev. Dr. SUNDERLAND 
The Journal of yesterday wasread and approved. 


PETITIONS AND MEMORIALS. 


Mr. SHERMAN presented the petition of the 
crier and bailiffs attached to the various courts 
for the District of Columbia, praying for an jn. 
crease of compensation; which was referred to 
the Committee on the District of Columbia. 

Mr. MORGAN presented the memorial of Cap- 
tain #. E, Prime, of the corps of engineers Ujj- 
ted States Army, praying relief for the loss of q 
sum of money belonging to the Government, stolen 
from his office by the rebels during their raid oy 


Bolly Springs, Mississippi, December 20, 1862, 


1 was referred to the Committee on Claims, 

He also presented a memorial of persons of 
| foreign birth residing in New York, who haye 
| declared their intention to become citizens of the 
| United States, remonstrating against the enroll- 


|| ment actasit affects foreigners who have declared 


| their intention to become citizens; which was re- 
| ferred to the Committee on Military Affairs and 
| the Militia. 


|| Mr. LANE, of Indiana, presented the memo- 


| rial of William Cook, of Decatur county, Indi- 
ana, praying for arrears of pension; which was 

| referred to the Committee. on Pensions. 
He also presented the’ memorial of William 


|| S. Speer, late United States consul at Zanzibar, 


| praying for compensation for his services; which 
was referred to the Committee on Claims, 


BILLS BECOME LAWS. 


A message from the President of the United 
| States, by Mr. Nicoxay, his Secretary, announced 
that the President of the United States had ap- 


|| proved and signed the following bill and joint 


resolution: 

A bill (S. No. 57) declaring the assent of Con- 
| gress to an act of the Legislature of the State of 
| Lilinois therein named; and 
A joint resolution (S. No. 15) amendatory of 
| the joint resolution to supply in part deficiencies 


| 


| to supply deficiencies in the appropriations for 
bounties to volunteers. 


RECOMMITMENT OF A BILL. 


On motion of Mr. LANE, of Kansas, the bill 
(S. No. 45) to set apart a portion of the State of 
‘Texas for the use of persons of African descent 
was taken from the table and referred to the Com- 
mittee on Territories. 


AMENDMENT TO ENROLLMENT ACT. 
Mr. WILSON. As there does not seem to be 


any further morning business, | move the post- 
| ponement of all other subjects, and that the Senate 
take up the bill amendatory of the enrollment act. 
| The VICE PRESIDENT. The Senator from 
Massachusetis moves the postponement of all 
other business for the purpose of proceeding to 
the consideration of the bill which will be the or- 
| der at one o’clock as the unfinished business of 
yesterday. 

The motion was agreed to; and the Senate re- 
sumed the consideration of the bill (S. No. 36) to 
amend an act entitled * An act for enrolling and 
calling out the national forces, and for other pur- 





|| poses,’ approved March 3, 1863. 


| The VICE PRESIDENT. The question be- 
| fore the Senate is on the amendment submitted 
by the Senator from Indiana, [Mr. Laye.] 

Mr. FESSENDEN. I stated yesterday, Mr. 
President, that I believed the commutation money 


| that was paid in did not operate as a release 1n 


any degree to the State with reference to the quota 
| of troops called for. I stated also that that was my 

impression with regard to the law, and that if a 
| different construction had prevailed at the War De- 
partment, | believed their construction to be erro- 
neous. f had not, as 1 then said, examined the 
law particularly; but such was my very strong 
impression, as tt was the impression of some other 
| Senators. Lastevening, however, | took the pains 
to examine it, and | learned the truth of a maxim 
which L was taughtearly in my professional career, 
and that was never to give an opinion on a statute 
without having it before me. I have —, 
itearefally,and I have come to the conclusion the 
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—s—— 
my opinion expressed to the Senate yesterday was 





decidedly erroneous, and that the construction | 


which bas been put upon the lawat the War De- 


nartment is the correct construction. I wish there-.)| 


fore to apologize to my friend from Indiana [Mr. 
Lane] for contesting so strongly the opinion he 
had expressed without having looked more par- 
ticularly atthe statute. The thirteenth section of 
that statute provides that * oat person drafted and 
notified to appear as aforesaid may, on or before 
the day fixed for ee ee an accept- 
able substitute to take his place in the draft’’—that 
of course diminishes the quota so much—*‘ or he 
may pay to such person as the Secretary of War 
may authorize to receive It, such sun, not exceed- 


ing $300, as the Secretary may determine, for the | 


rocurauion of such substitute, which sum shall 
be fixed at a uniform rate,’’ &c. 

I think it impossible to put upon that language 
any other construction than that the Secretary of 
War on receiving the money is to procure the 
substitute, and that the payment 
must operate so far asa release to the State for 
that particular individual who has thus paid it. 
It is a substitution of the money for the soldier, 
and the substitute is to be procured at the risk of 
the War Department. I think, therefore, as I 
said before, that no other construction than that 
putupon the statute by the War Department could 
be the correct one. 

| do not agree, however, with the opinion ex- 
pressed by the Senator from Indiana that this op- 
erates upon other States where the money is not 
paid but where the men are procured; that is to 
say, it does notso operate in practice. Theamount 
paid in is$300. The Secretary of War very prop- 
erly considered himself as authorized to offer the 
whole amount of that money for a substitute in 
the case of veterans—he might have offered any 


the money | 





sum he chose not exceeding that—and to add to | 


itthe $100 which is provided by law for all vol- 
unteers and for all drafted men. It will be no- 
ticed that under this statute men who are drafted 
are entitled to the same $100 bounty provided by 
law for volunteers, if [ have read the statute aright. 
The Secretary of War therefore offered to veteran 


volunteers the $100, which is to be paid at all 


events, and $300 additional, which is the substi- 
tute money; but he did not offer so much to raw 
recruits. ‘To them he offered the $100 provided 
bylaw and $200 of the $300 paid in as commuta- 


tion money. Consequently, so far ashe procured | 


raw recruits he saved $100 in point of fact, be- 
cause $300 was paid in by each person drafted 
and only $200 of that money was paid out; and 
to that extent, to the extent that new men were 
procured, so much was saved. 

That in point of fact the men have been made 
up is proved by the fact that the money has all 
been expended; for we were called upon ver 
early in the session to appropriate $20,000,000 
in addition, because the sum was wanted; the 
$12,000,000, more or less, paid in for substitutes 
had all been exhausted; that is to say, the num- 


ber had been procured which would exhaust it if | 


it had actually been paid. Consequently the pay- 
ment of the money, so far as it has gone—what 
itmay be in the future I cannot tell—has operated 
iN NO Way injuriously to any State which has pro- 
duced the men, because substitutes have been pro- 
cured by the money thus paid in; and thus, to 
that extent, the quota of the State where the 
money was paid has been made up. I do not 
think, therefore, that the consequences which were 
portrayed by my friend from Indiana so vividly 
with reference to a difference between the States, 
have followed. Whether they will be likely to 
follow in the future or not, Lam unable to say. 
That will depend upon future operations, how fa 
the matter may be extended. 
see, on reflection, the difficulties that arise in 
reference to this whole subject, and I cannot but 
be glad that the misapprehension of mine had the 
effect to call attention to it more articularly, in 
order that, so far as it can, it may be remedied by 
a" amendment which will apply to the whole sub- 
ject; and [ understand that an amendment has 
, duc rebated which will do so. I have deemed 
mh oor Senate, as I was somewhat strenu- 
ok the expression of my opinion yesterday, 
€ equally explicit in withdrawing it now. 
The VICE PRESIDENT. The pending amend- 
ment will be read, ; 


he Secretary read the amendment of Mr. 








| 





____ THE CONGRESSIONAL GLOBE, - 


Lane, af Indiana, which was to insert at the end 
of the section adopted on the motion of Mr. 
SHERMAN the words: 

And provided further, That the money paid for commu- 
tation Within any State shall be expended to procure sub 
stitutes for persons drafted within such State, and the pay 
ment of commutation money by any drafted person shall 
not operate to release the State in which he was drafted 
from filling its quota, but the draft shall proceed in such 
State until its quota is filled. 

Mr.COLLAMER. I merely suggestthat that 
word ** State’? had better not be used in this con- 
nection. The act of enrollment carefully avoided 
the use of the word **State.’’ It was not to be 
put upon the footing of the militia; it was all done 
by districts. The military districts were made 
the congressional! districts, and nothing was said 
about States, It was to be in the districts of the 
several States. 

Mr. CLARK. I have prepared a substitute for 
the amendment offered by the Senator from In- 
diana, which | have shown to the chairman of the 
Military Committee, and to some other gentle- 
men, and also to the Senator from Indiana, which 
I will read. It is to insert as a new section: 

‘And be it further enacted, That the commutation money 
paid by persons draited in any congressional district shall 


| be applied by the War Department for the procuration of 


substitutes, which substitutes shall be credited to that dis- 


| trict in filling its quota; and if the quota of such district 


shall not then be tull, a further draft shall be made in said 
district according to the provisions of this act and the act 
to which it is in amendment, and like proceedings bad 
until the quota of such district shall be filled. . 

Mr. LANE, of Indiana. 
ment of the Senator trom New Hampshire, and 
with the permission of the Senate [ will withdraw 
my amendment, that his may be adopted. 

The VICE PRESIDENT. The Senator can 
withdraw his amendment, no action having been 
taken upon it by the Senate. The question, then, 
before the Senate is on agreeing to the amend- 


ment submitted by the Senator from New Hamp- | 


shire. 

Mr. HARRIS. 

The Secretary read the amendment, to insert 
as a new section: 

And be it further enacted, That the commutation money 
paid by persons dratted in any congressional district shall 


be applied by the War Department for the procuration of 
substitutes, which substitutes shall be eredited to that dis 


I prefer the amend- | 


I should like to hear it read. | 
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State to furnish the men continues as large as if the 
money had not been paid. Lam not willing to 
vote for any such proposition, and | suggest to 
Senators that it will subject the measure to very 
great hostility in the county. 

Mr. CLARK. [think the objection of the Sen- 
ator from Indiana [Mr. Henxpriexs) lies with very 
much more force against whai was = amendment 
of the other Senator from Indiana [Mr. Lane] 
than against the amendment which I propose. 
Phe amendment which | propose is that the War 
Department shall take the mouey paid by the men 
who are drafted and apply it, as far as it goes, to 
the procuration of substitutes, It may possilly, 
by the employment of Africans, get them for $100, 
and then it would get four for the $400, and credit 
that district with the four, and so relieve the poor 
men of the district very much, It provides that 
the Government shall expend the money for the 
procuration of substitutes aud credit those sub- 
Stitutes to that district, vo more. If it gets one 
hundred substitutes they are credited; if it gets 
two hundred they are credited, The Govern- 
ment will undoubtedly do the best it can in pro- 
curing substitutes, and so relieve the men of the 
district. And as the Government wants men | 
do not see that there is any better provision for 
the purpose. We must have the men, and it is 
fair that the district should have its money appro- 
priated to procure substitutes, and it is fair for the 
rest of the country that that district should furnish 
the residue of the men. 

Mr. HENDRICKS, Will the Senator from 
New Hampshire, before he closes, allow me to 
ask him how his idea can be made a practical 
one? The money is paid durigg the progress of 
the draft, and it goes into the hands of the Gov- 
ernment, Itcertainly will be a very considerable 
time before the Government can secure substi- 
tutes by the use of that money. When the money 
goes into the Treasury I do not see how you can 
identify the particular substitute that is paid for by 
it. Is ita practical scheme? Can it be made so? 

Mr. CLARK, ‘That same objection in regard 
to the time will lie against the whole bill, It takes 
It takes time io call out 


| volunteers. It will take some time to get the sub- 
| stitutes, butit lakes justas much ume to get them 


trict in filling its quota; and ifthe quota of such district | 


shall nut then be full, a further draft shall be made in said 
district according to the provisious Of this act and the act 
to which it is inamendment, and like proceedings had until 
the quota of such district shall be filled. 


Mr. HENDRICKS. Mr. President, I cannot 
support the principle of my colleague’s amend- 
ment. I recollect that the strongest objection 
made before the people to the law of last session 


was that by allowing a portion of the drafted men | 
to pay money instead of rendering personal ser- | 


vice, you but increased the liability to draft of 
those that did not pay the money; and that was 
answered somewhat successfully before the peo- 
ple by saying that the payment of the money dis- 
charged the obligation of the State to furnish the 
quota, and therefore the liability of those that 
could notpay the money wasbotinereased, But 
this proposition is that when aman pays his money 
it shall not go to the credit of the State upon the 
demand made against her, but that the number of 
men shall rematn the same, to be taken from the 


people. Suppose that from one State thirty thou- | 


sand men are required; adraftof thirty thousand is 
made; fifteen thousand pay their money of those 


that are drafted; fifteen thousand cannot pay the | 
money; and upon the enrollment there is another 


fifteen thousand that are not yet drafted, and 
who cannot pay their money. 
raise the entire number of men from that class of 


the community thatare too poor to pay the money 
at all, 


The principle of the legislation of the last Con- 
gress was that by the payment of the money the 


Government procured a substitute and the men 


were raised, and there was no increase of liability 
upon those who could not pay the money; they 
were precisely in the same position that they 
would have been in if there had been no commu- 
tationatall. But now, votwithstanding the Gov- 
ernment receives the money, we throw upon the 
truly poor men the responsibility to furnish the 
men,and the money is bute revenue. The money 
is not treated by this proposition as a means of 
furnishing to the Government a substitute, but it 
is treated as a revenue, and the demand upon the 


Then we have tw | 


by the law as it now stands. 
Mr. HENDRICKS. I perceive the Senator 


| does not understand the point of my inquiry. 


Mr.CLARK. lam coming to the other point. 
Mr. HENDRICKS. The draft is going on, 


| and as the money is paid is it to go to the credit 


\| 
| 


of the district, ordo you require the draft to pro- 
ceed until you get the number required from that 


| district? Suppose that at this time there is a draft 


going on ina district which is to furnish one thou- 
sand men, and five hundred of them pay the com- 
mutation money, will you stop the draft until the 
Government shall make an effort to procure sub- 
stitutes for those five hundred men, or will you 
goon and draw until you get the one thousand? 
Mr. CLARK. Lunderstand that the draft will 
stop until substitutes are procured; and so it is 
now, | understand, because the money is to be 
applied for ** the procuration of substitutes.’’ As 


| to the other point, that this money cannot be 
| identified, | have only to say that of course it will 


| the hands of the Secretary of War. 


be known to the Government just how many men 
commute in a given district; it will be known 
just how much money is paid from that district, 
and if the identical money is not used a like sum 
can be emp’oyed for the purpose until the money 
is exhausted; and the Governinent must use its 
diligence in doing that. 

Mr. BROWN. I should like to ask the Sena- 
tor from New Hampshire one question, and I do 
so because I concur with him in the desire to get 
the menandnotthe money. If 1 understand the 
bill, it provides that (heamountofthe commutation 
money shall be paid over to the Secretary of War 


| to be by him expended in the procuration of substi- 


tutes. Now, under the amendment of the Senator 
from New Hampshire, here isa district called upon 
to furnish one thousand men. Five hundred pay 
the commutation money. That money goes into 
He is pro- 


| curing substitutes generally. Now, how is the 


| States in various quarters? 


Secretary of War going to assign the number of 
substitutes that he gets throughout the United 
Is he going to assign 
some of them to this district and some of them 


| to another, or are the substitutes to be recruited 
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within that district? There is a question that is |! do that. While I am as anxious, and have been 
If the || from the commencement of this war, as any man | 


going to involve a good deal of inequality. 


substitutes are to be recruited in that congressional || could be to call to the service of the United States | 
in which || colored troops, I insist upon it that they should 
be cealahaedl as troops belonging to the United | 
\ States, for which the United States alone should 


district itself—and that is the only wa 
the Secretary of War can get ata fair distribu- 
tion—then it precludes the possibility of procur- 
ing colored troops, such as have been suggested, 
because these districts in the northern States will 
not have within them the element from which to 
procure these substitutes, 

Mr. CLARK. I think I understand fally the 
Senator from Missouri,and I say to him that the 
design of the amendmentis that the Secretary of 
War shall procure his substitates anywhere, and 
we trust to his discretion to assign them eee 
to the districts according to the time for which 
they are raised. There may be some inequality 
about the price paid, and so there is now in pro- 
evring substitutes. For instance, in my State I 
believe we obtain our men at about $500 apiece, 
I uriderstand that in other States they pay $700 to 
geta substitute. This must be done under the 
discretion of somebody, and we trust the Secre- 
tary of War now, just as we have trusted him 
under the old act, to get the substitutes at the best 
possible price he can, We must have the men; 
and if he can get them for $50 or $100 or $200 
apiece among the blacks, so much the better, so 
much do you relieve ourown people. We get the 
men, and get good soldiers. 

- Mr.CONNESS. 1 am in favor of this amend- 
ment, but it occurred to me, on hearing it read, 
that it conflicted with some section previously 


adopted, and upon going to the desk I find that || 


that is the case. I should’ like to have the eigh- 
teenth section read as it has been adopted. When 
that section is read, it will be noticed that it pro- 
vides that certain persons described may com- 
mute for $300, which shall be ee and applied to 
a particular purpose, to wit, the care of sick and 
wounded soldiers. The section now proposed 
is general in its character, and provides that all 
the money which shall be paid as commutation 
shall be applied to the procuration of substitutes. 
I am in favor of the section now offered as it 
stands,and the amendment orchange of the eigh- 
teenth settion. One or the other will have to be 
changed so that both may be reconciled. I call 
for the rending of section eighteen as it has been 
adopted . 
The VICE PRESIDENT. It will be read. 


The Secretary read, as follows: 


Src. 18, And be it further enacted, That members of re- 


ligious denominations who sirall by oath or affirmation de- 
clare that they are conscientiously opposed to the bearing 
of arms,and who are prohibited from doing so by the rules 
and articles of faith and practice of said religious denom- 
ination, shall, when drafted into the military service, be 
considered non-combatants, and shall be assigned by the 


Seeretary of War to.duty in the hospitals, orto the care of 


freedmen, or shall pay the sum of $300 to such person as the 
Secretary of War shall designate to receive it, to be applied 
to the benefit of the sick and wounded soldiers; and such 
drafted persons shall then be exempt from draft during the 
time for which they shall have been drafted. 


Mr. CONNESS. Now, Mr. President, there 
is a conflict between the two sections, Perhaps 
the Senator from New Hampshire is reconciling 
them. If he shall successfully de it, that will be 
the end of it. | would prefer to have this changed 
rather than his section, and to have his section 
remain as itis. Itis clear you cannot pay the 
money in both places. 

Mr. CLARK. I will add, *‘ but this section 
shall not be construed to affect in any way the 
commutation money paid under section eightcen 
of this act.”’ I am obliged to the Senator from 
California, because I did not think of that com- 
mutation money when I drew the amendment. 

Mr. GRIMES. I meve to amend the amend- 


ment of the Senator from New Hampshire by || 


inserting after the word ** be’’ the words “ pro- 
cured in and;’’ so as to read, “‘which substitute 
shall be procured in and credited to that district.” 





| 





be responsible, and which we as a Government 
should havea sole interest in, and not credit them 
to any particular State unless they are residents 
| of the State. [‘* Why not?”?] I will tell the 
Senators why not. Suppose there is a proposition 
| introduced here by the Senator from Massachu- 

setts to authorize the State of Massachusetts, a 
| great and arich State, to go down into Louisiana 
| and South Carolina and there fill up their quota 
| by enlisting colored men; there are some very in- 


| superable objections to that, and they are these: 





|| in the first place, if you permit that to be done, 


| then, instead of their being understood to be the 
|.troops of the United States, they are the merce- 
| naries of the State of Massachusetts; and you 
| will create aconflict among the States, among the 


|| soldiers of the different States, that will demoral- 


| ize dies Suppose you let Massachusetts 
| go down and with her munificent bounties recruit 
| fifteen thousand men in General Banks’s depart- 


| ment, they are to be known as Massachusetts | 


| men, to be substitutes for Massachusetts men who 
| were drafted or who ought to go into the service 
| under the draft. In that department there are, 
| perhaps, two or three regiments of Massachusetts 
| soldiers, and at the same time there are twelve 
| or fourteen regiments from my State. My State 
is too poor to send agents down there with large 
| bounties in their pockets to enlist troops. How 
| long do you suppose there would be a good mili- 
tary and moral sentiment existing between the 
| soldiers from Massachusetts and the soldiers from 
| lowa if they were permitted to fill out their quota 


|| with colored men and we were required to fill our 


| 


| quota up by the best blood we have in our State? | 


How long do you suppose General Banks would 
be able to maintain the position he maintains now 
| in command of those troops? You would subject 
| him all the time to the imputation of using influ- 


| 
| 
| 
1 


|| ences or permitting influences to be used to fillup 


| the quota from the State of which he is a citizen 
to the injury of the other States of this Union. 
| Again, if you allow this to be done, when the 


| Massachusetts regiments and otherregimentsfrom | 


1 


the wealthy States go out of service their places 
| will be filled by colored men and in the course of 
| this war, if it shall be protracted, as it possibly 


| . ° 
| may be, fortwo or three years, you will find that 


|| while some of the States will be fighting for the 


|| 1 do not understand that these troops are neces- | 


| Union with white soldiers alone, there will be 
| other States that will have nobody fighting for the 


|| Government except colored troops and a few 


| white officers with them. If you expect that you 
are going to preserve the Union and to prevent 
| local dissensions and jealousies by the establish- 
ment of any such rule as that, I think you will 
| find that you are most egregiously mistaken. 
Mr. CLARK. Mr. President, I do not feel 
the force of this objection to the extent that the 
| Senator from lowa seems to do. This isnota 


Massachusetts to send its rich agents down to 
| Louisiana to enlist colored troops, but itis a pro- 
vision by which the Secretary of War can do 
exactly what he now does—take the money paid 
for commutation and procure substitutes. Butit 
has this further provision, that they shall be cred- 
ited to the district which paysthe money. Now 





|| sarily put among the troops of that district. If, 


ii 


} 
} 


My purpose is simply to guerd against an abuse | 


that | think may follow this legislation. As | 
understand from the Senator from New Hamp- 
shire, the iden that he entertains is that it will be 
competent for the Secretary of War to receive, 
for example, from any district in Massachusetts 
or New Hampshire, or any other State where 
there is adeficieney under the draft, the $300 paid 
by drafted persons, and to go down into South 
Carolina or Louisiana, and there, with fifty dol- 
lars, procure substitutes for the deficiency in that 
congressional district. [ am utterly unwilling to 


| for instance, one of the districts in my State has 


regiment, [ do not see why black troops may not 
be raised and put in another organization distinct 
| entirely from that, and still credited to the district, 
_ It does not follow that they are to be mixed up. 
But, sir, there is another reason why this may 

| be done, and I think a reason which is felt by some 
| of the States very strongly. It is felt in many 
| parts of the country that the labor of the country 
| to some extent is being exhausted, and.some 
| States and some sections of the country have felt 
| that it is better for the Government, better for 
| themselves in every regard, to keep their labor 
| at home and employ it usefully, and to aid the 
Governmentin that way, and to procure men from 

| other quarters to fight battles for the Government. 
| To illustrate: my State hay procured substitutes 


| raised one regiment and is deficient half another 
j 
' 


| proposition, by any means, to allow the State of | 
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largely from foreigners to go into the Arm 
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that way they bring into your service the foreign 
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aid, and also keep their own laborers at home to 
labor for the Government, and you get the bene- 
fit in some degree of both. 

It seems to. me very much better that by this 
provision we should allow the Government to 
take these black men and put them into the ger. 
vice of the country and make soldiers of them 
than to keep them over here in Virginia, or other 

uarters, and feed them, when perhaps some of 
them are notin the service, though lam happy to 
learn that they earn their living by their labor. 
but I think we can make them still more useful 
in this way, and relieve the country to that ex. 
tent of a burden. 

Mr.GRIMES. Mr. President, I agree with the 
honorable Senator as to the necessity and propri- 
ety of calling these colored men into the service of 
the United States. I have been for that from the 
commencement of this war. No man has been 
ahead of me%n that particular; but I want them 
called into the service of the United States ag 
United States troops, and not as the substitutes 
for white soldiers from any State. That is the 
difference between the Senator and me. I would 
do anything in my power to stimulate the recruit. 
ment of colored troops. I believe it is the most 
important thing, and more important than the pas- 
sage of this bill, if we can devise some scheme by 
which we can stimulate the Administration to that 
course; but I am utterly opposed to the selection of 
these colored men as the representatives of the citi- 
zens of any State, I do not care whether it be mine 
or any other State, that has not filled up its quota, 
I know very well that it will be greatly to the ad- 
vantage of particular States, of all the States in- 
deed, to save their labor at home and to send col- 
ored men abroad to fight for them. I would like 
to have the same thing for my own State. I would 
like to have colored men take the place of the 
white soldiers who have gone from my State and 
who are constantly going from it; but | cannot do 
that with any fair show of equality among the sev- 
eral States, upon the plan that is suggested by the 
Senator from New Hampshire. Let the colored 
men be enlisted for the Government, paid by the 
Government, let the entire Government be respons- 
ible for them and interested in them, and not let 
them, unless they be the residents of that State, go 
into the service as the representatives of any fpar- 
ticular State. 

Mr. CLARK. I do not desire to delay the ac- 
tion of the Senate, but perhaps I ought to state, as 
the Senator from Iowa has said that this may be 
for the benefit of some States, that it is not by any 
means for the benefit of mine, if he desired to aim 
that remarkat me. My State will procure its quota 
under the call for volunteers without any draft, 
and she will procure white men, men in her own 
section, and put them into the armies of the coun- 
try to fight for her. Nor does it follow that if we 
oaks this provision, the Secretary of War will 
necessarily get black men. He may or he may 
not. He may get white men. He may fill up,as 
he undoubtedly will, the residue of a regiment in 
any section in many cases, if not all, with white 
men. It doesnot confine him to one or the other, 
but there is a propriety, if with the money of a 
district the substitute is procured, that that sub- 
stitute, be he black or white, should be credited to 
the district which pays the money. 

Mr. FESSENDEN. Mr. President, the ar- 
gument of the honorable Senator from Lowa !s 
founded ona possibility. He thinks this amend- 
ment should not prevail because by possibility 
certain colored men may be procured to fill up the 
quotas of the States. Now, sir, the probability of 
it, in the first place, is not very strong; but what 
harm in it? Follow out the Senator’s argument: 


he says, and says justly, that nobody has been: 


more anxious than he has been to enlist colore 
troops, and to enlist a great many of them. For 
what purpose? Is it not to relieve the different 
States, if you please, or to relieve the country of 
the necessity of furnishing white men? 

Mr. GRIMES. To relieve the country. 

Mr. FESSENDEN. Very well, to relieve the 
country; that istheobject. Now,the Senator does 
not expect that we shall get three hundred thou- 
sand, four hundred thousand, or five hundred oe 
sand colored troops, and then keep in the field 8 
the white men that we should have without them. 

Mr. GRIMES. But I think this: that if we 
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